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Tue public, as well as the judges of the 
United States district courts, are to be con- 
gratulated upon the tardy justice that has 
been done the latter by congress, in the mat- 
ter of salaries. After years of agitation, 
during which the inadequacy of federal judi- 
cial salaries has become more and more ap- 
parent, congress has at last passed an act, 
fixing the salaries of the district judges at 
$5,000.00 per annum. This is considerable 
of an increase over the salaries paid at pres- 
ent, in most of the districts, and, considering 
the responsibilities of the service and the high 
order of talent required of a justice of the 
federal court, is as little as it should be. 
Whatever may be said for republican simplic- 
ity and economy, it is unworthy the dignity 
of this country and a standing reproach to its 
civilization that this body of faithful ex- 
pounders of its laws should have been so 
long stinted in compensation. It seems diffi- 
cult to impress the ordinary legislator that, in 
order to secure the highest talent on the 
bench, the highest compensation should be 
paid, and that mediocre ability will invariably 
follow insufficient salaries. In this regard we 
might well emulate the example of England, 
which by liberal salaries has been enabled to 
command the services of the ablest and best 
practitioners in the kingdom. 





More important than the measure last re- 
ferred to, is the bill for the relief of the su- 
preme court, which was passed in the closing 
days of the session. It will be remembered 
that the Senate and House each passed bills 
having in view the reorganization of the 
federal courts. For some time it has been 
feared that the antagonism between the 
two bodies on that subject would result in a 
failure to obtain any legislation, but happily 
this result was averted by the agreement of the 
House to adopt the Senate bill. The distine- 
tion between the two was chiefly in the nature 
of the circuit courts of appeal, the House bill 
providing for an intermediate court of appeal 
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in place of the existing cireuit courts, 
all original jurisdiction being left with 
the district court, the Senate bill, how- 
ever, leaving the circuit court as_ it 
now exists. The bill, as passed, provides for 
the appointment of an additional circuit judge 
in each of the nine circuits, and creates in 
each circuit a court of appeals to consist of 
three judges, two of whom shall constitute a 
quorum, which is to be a court of record with 
appellate jurisdiction. The three judges who 
are to constitute this court of appeals in each 
circuit are to consist of the two circuit judges 
and a district judge, or a justice of the su- 
preme court and two circuit judges. The ju- 
risdiction of the circuit and the district courts 
remains undisturbed, excepting that the 
former are deprived of their appellate juris- 
diction. The circuit court of appeals is re- 
quired to hold one term each year, at a place 
designated in the circuit. The following syn- 
opsis of the bill will show the appellate juris- 
diction of the supreme court and the circuit 
courts of appeal under the provisions of the 
bill. 

1. It provides for appeals from the district courts 
and from the circuit courts direct to the supreme 
court in the following instances only: 

a. Where a question of jurisdiction is raised. 

b. Final decrees in prize causes. 

c. Cases of crime punishable by death. 

d. Cases involving the construction or application 
of the constitution of the United States, but not 
cases involving the construction or application of acts 
of congress. 

e. Cases in which the constitutionality (only) of 
any law of the United States, or the validity or con- 
struction of a treaty, is drawn into question. 

f. In cases in which the law of a State is claimed to 
be in contravention of the constitution of the United 
States. 

2. It leaves the jurisdiction of the supreme court 
in respect of cases brought from the highest court of 
a State, as the law now is. 

3. It gives the courts of appeal jurisdiction to re- 
view decisions of the district and circuit courts in all 
other cases. 

4. It provides that the judgments of the courts of 
appeal shall be final in all cases— 

(a) In which the jurisdiction is dependent upon 
the character of the suitors, as citizens or aliens. 

(b) In cases arising under the patent laws. 

(c) In cases under the revenue laws. 

(d) Incases under the criminal laws. 

(e) In admirality cases other than prize. 

5. It authorizes the courts of appeal to certify to 
the supreme court questions of law. 

6. It authorizes thesupreme court inthe cases last 
mentioned to review the whole case. 

7. It also authorizes the supreme court to require 
the courts of appeal to send up for consideration any 
case pending therein. 

8. In all other cases in the courts of appeal it au- 
thorizes an appeal to the supreme court from the 
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former courts when the matter in controversy exceeds 
$1,000. 


It will be seen from the foregoing, that in 
general the Supreme Court of the United States 
is exeluded from reviewing, first, cases in 
which the jurisdiction of the national courts 
depends upon the character of the suitors ; 
second, all cases arising under the patent 
law; third, all cases under the revenue laws ; 
fourth, all cases under the criminal laws, ex- 
cept cases of crime punishable by death ; fifth, 
all admiralty cases other than prize. 





Wuaite time may reveal defects in this meas- 
ure, and though some of the features of the 
House bill were hetter, (notably that doing 
away altogether with the present circuit courts, 
and giving to the district courts original juris- 
diction in all cases), it is a long step in the right 
direction, and will undoubtedly afford relief 
to the United States Supreme Court, already 
gorged with cases beyond its capacity. It will 
take away from that court most of the admiralty 
and all of the revenue cases, and relieve it 
wholly of the mass of interminable patent liti- 
gations. There are some who think that the 
failure to incorporate a provision to remove 
causes now pending in the supreme court, of 
which the circuit courts of appeal would have 
jurisdiction under this bill, to the proper cir- 
cuit courts of appeal, was a grave mistake, 
and will result in postponing the relief sought 
to be given the supreme court by this measure. 
But to this suggestion there appears to be an 
insurmountable difficulty. The constitution 
has provided a supreme court for the final ad- 
judication of causes. Litigants have found 
their way into that tribunal under laws in force 
when they took their appeal, and the question 
arises whether they have not obtained a vested 
right to have their causes tried by this court 
provided by the constitution. Wedoubt very 
much whether congress has the power to take 
away the jurisdiction of the Supreme Court of 
the United States in any given number of 
cases, and remand them to an inferior court 
for final determination, though some contend 
that the McCardle case goes to that length. 
One of the most important features of the bill 
is that giving the right of appeal, where no 
such right has heretofore existed, from the 
district and circuit court to the supreme court, 
in cases of crime punishable by death, and we 
belieye that the provision that judgments of 





the circuit courts of appeal shall be final in 
cases where the jurisdiction is dependent upon 
the character of suitors as citizens or aliens, 
will prove of incalculable benefit. 








NOTES OF RECENT DECISIONS. 





Contract—Lossrinc—MounicieaL Corpo- 
RATION—PuBLic Po.icy.—The case of Wilbur 
v. New York Electric Const. Co., 12 N. Y. 
Supp. 456, is of interest as illustrating the 
distinction between legitimate services before 
a legislative body and those which are illegal. 
It was there held that a contract for services 
to be performed in “soliciting, advocating 
and procuring ’’ from a municipal corporation 
a franchise for lighting its streets, is contrary 
to public policy and void. The court cites 
Sedgwick v. Stanton, 14 N. Y. 294; Mills v. 
Mills, 40 N. Y. 546, where similar contracts 
were declarcd void as leading to secret, im- 
proper and corrupt tampering with legislative 
action, though not necessarily stipulating for 
corrupt or improper action. In Tool Co. v. 
Norris, 2 Wall. 45, an agreement to procure a 
contract from the government to furnish it 
supplies was held void. It is clear that an 
employment to appear before a committee, or 
to publicly favor the passage of a law is valid, 
but it is equally certain that a contract which 
contemplates the use of personal influence, or 
solicitation to influence a legislator is void. 
In the latter case, the object to be attained is 
to induce a legislator to act from personal 
motives, and not for the benefit of the public. 
In this case, it appears that the plaintiff was 
not an attorney. Had it been otherwise, the 
result might not have been so easily reached. 





Usurr—Conr.ict or Laws—ConstTRuctTION 
or Contract.—In Dugan v. Lewis, 14 8. W. 
Rep. 1024, decided by the Supreme Court of 
Texas, the plaintiff, a resident of Texas, bor- 
rowed money through an agent in New York, 
giving his note therefor, payable in New York 
at a rate of interest lawful in Texas, but un- 
lawful in New York. The note was secured 
by a deed of trust on plaintiff ’s land in Texas. 
The agreement to lend the money was made 
in New York, where, also, the note and deed 
of trust were delivered to the lender, and the 
money was paid to plaintiff’s agent, but the 
note and deed were executed in Texas. The 
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deed of trust provided that on the failure of 
plaintiff to pay any installment of interest, or 
to comply with any of the stipulations of the 
deed, the note should become due at the option 
of the lender, and that ‘‘ the contracts embod- 
ied in this conveyance and the notes secured 
hereby, shall in all other respects be con- 
strued according to the laws of the State of 
Texas, where the same is made.’’ It was held 
that the contract was governed by the usury 
laws of Texas. The court, after a eareful re- 
view of Bullard v. Thompson, 35 Tex. 319; 
Depau v. Humphreys, 8 Mart. (N. S.) 1, and 
Chapman v. Robertson, 6 Paige, 627, the two 
last named having been much discussed, 
doubted and opposed by some courts, though 
approved by the Supreme Court of the United 
States in Miller v. Tiffany, 1 Wall. 298, and 
Cromwell v. County of Sac, 96 U. S. 62 con- 
clude: 

We readily concur in the rule announced by the 
Supreme Court of the United States, and the doctrine 
of the cases, cited, which are in entire harmony with 
it. The doctrine established that a citizen of one 
State, contracting a debt with a citizen of another, 
may make the interest according to the law of either, 
the solution of such a case as the one now before us 
cannot long be doubtful; for, the contracting parties 
having the right to enforce their own wishes on the 
subject, the mere form of manifesting their purpose 
cannot be treated as of importance. There is no rea- 
son why their making their contract in one State in- 
stead of in the other, nor why their making it payable 
in one State instead of in the other, should have a con- 
trolling influence over the question. Doing either 
will, in the absence of other evidence, serve to show 
their purpose and control the result. But not so 
when they otherwise distinctly provide, or when from 
other facts their intention can be more satisfactorily 
ascertained. Ii must be kept in view that usury laws 
canzot be evaded under cover of naming a State whose 
laws shall control the contract. It is difficult, how- 
ever, to coneeive how that result can ever proceed 
from the State of the actual residence of the debtor 
being named. The difficulty is emphasized when the 
right of the parties to contract with reference to the 
laws of that State is conceded, without there being 
any difficulty on the subject except the method of de- 
veloping the intention. It is not entirely clear to us 
that the language contained in the deed of trust, that 
‘*the contracts embodied in this conveyance, and the 
notes secured hereby, shall in all other respects be 
construed by the law of the State of Texas, where 
the same is made,’”’ has reference to the rate of 
interest, except in a general way. The question as it 
is involved in this case can hardly be said to bea ques- 
tion of the construction of the contracts. We think, 
however, that the expression should be taken asa 
circumstance to be considered in ascertaining and 


giving effect to the intention of the parties to the con- 
tracis. 


Stare Decisis—QBLIGATION OF CONTRACT 
—ConstituTionaL Law.—One point in the 





case of Ray v. Western Penn. Nat. Gas Co., 
20 Atl. Rep. 1065, decided by the Supreme 
Court of Pennsylvania, is worthy of especial 
attention as being a novel application of ele- 
mentary constitutional principles. The case 
was one involving the question of forfeiture of 
lease of oil land, but it was incidentally held 
that the law, as declared by a decis:on of the 
supreme court, when such decision is not a 
construction of a statute, does not enter into 
contracts made thereafter, and the subsequent 
reversal of the decision does not therefore im- 
pair the obligation of contracts in contraven- 
tion of Const. U. S., art. 1, § 10. Upon this 
question Clark, J., says: 


The courts of highest authority in all of the States, 
and of the United State, are not infrequently con- 
strained to change there rulings upon questions of the 
highest importance. In so doing the doctrine is not 
that the law is changed, but that the court was mis- 
taken in its former decision, and tbat the law is, and 
really always was, as it is expounded in the later de- 
cision upon the subject. The members of the judiciary 
in no proper sense can be said to make or change the 
law. They simply expound and apply it to individual 
eases. To this general doctrine there is a well-estab- 
lished exception, as follows: “After a statute has 
been settled by judicial construction, the construction 
becomes, so far as contract rights are concerned, as 
much a part of the statute as the text itself, and a 
change of decision is, to all intents and purposes, the 
same in effect on contracts as an amendment of the 
law by means of a legislative enactment.” Douglass v. 
County of Pike, 101 U.S. 677. See also Anderson y. 
Santa Anna, 116 U.S. 361, 6 Sup. Ct. Rep. 413, and 
cases there cited; Cooley, Const. Lim. 474-477. To 
this effect and no more we understand to be the cases 
of Insurance Co. v. Debolt, 16 How. 432; Gelpecke v. 
Dubuque, 1 Wall. 175; Havemeyer v. Iowa Co., 3 
Wall. 294; and Olcott v. Supervisor, 16 Wall. 578. In 
Insurance Co. v. Debolt, supra, the doctrine is thus 
stated: ‘The sound and true rule is that if a eon- 
tract, when made, was valid by the laws of the State, 
as then expounded by all the departments of the gov- 
ernment, and administered in its courts of justice, its 
validity and obligation cannot be impaired by any 
subsequent act of the legislature, or the decision of 
its courts altering the construction of the law.’”? The 
ruling applies, it will be observed, not to the general 
law, common to all the States, but to the laws of the 
State “as”? expounded by all the departments of its gov- 
ernment; “and it isheld that contracts valid by these 
laws may not be impaired, either by subsequent legis- 
lation or by the decisions of its courts altering their con- 
struction.” The reference is, of course, to the statute 
law. In New Orleans Water-works Co. v. Louisiana, 
ete., Co. 125 U. S. 18, 8. Sup, Ct. Rep. 741, the law on 
this subject is stated as follows: “In order to come 
within the provision of the constitution of the United 
States, which declares that no State shall pass any law 
impairing the obligation of contracts, not only must 
the obligation contract have been impaired, but it 
must have been impaired by a law of the State. The 
prohibition is aimed at the legislative power of the 
State, and not at the decisions of its courts, or the acts 
of administrative or executive boards, or officers, or 
the doings of corporations or individuals. This court 
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therefore, has no jurisdiction to review a judgment of 
the highest court of a State, on the ground that the 
obligation of a contract has been impaired, unless 
some legislative act of the State has been upheld by 


the judgment sought to be reviewed.” ‘“‘We are not 
authorized by the judiciary act,’’? says Mr. Justice 
Miller in Knox v. Bank 12, Wall. 383, “to review the 
judgment of the State courts, because their judg- 
ments refuse to give effect to valid contracts, or be- 
cause those judgments, in their effect, impair the 
obligation of contracts. If we did, every case decided 
in a State court could be brought here, where the 
party setting up a contract alleged that the court 
hed taken a different view of its obligation to that 
which he held.’? To bring the case within this pro- 
vision of the federal constitution, it must be the con- 
stiiution, or a statute, or some enactment that has the 
force of Jaw, either of the State or seme municipality, 
exercising legislative power delegated by the State, 
which impairs the obligation of a contract. Williams 
v. Bruffy, 96 U. S. 176-183; U. 8S. v. New Orleans, 98 
U. 8S. 381-392; Murray v. Charleston, 96 U. S. 432-440; 
Meriwether v. Garret, 102 U. 8. 472, and the very re- 
cent case of Water Co. v. Easton, 121 U. S. 388, 7 Sup. 
Ct. Rep. 916. 


Joint Tort-Feasors — Jormst LiaBititry— 
DamaGes—Irr1GaTION DitcHes. — The Su- 
preme Court of California, in Miller v. High- 
land Ditch Co., 25 Pac. Rep. 550, say that 
the several owners of different irrigating 
ditches, who act independently of each other 
in the operation of their ditches, are not liable 
in a joint action for damages sustained by a 
land owner from an overflow occasioned by 
the combined waters of all the ditches. Mc- 
Farland, J., says: 


It is clear that the rule, as establised by the general 
authorities, is that an action at law for damages can- 
not be maintained against several defendants jointly 
wheh each acted independently of the others, and 
there were no concert, or, unity of design, between 
them. It is held that, in such a case, the tort of each 
defendant was several when committed; and that it 
does not become joint because afterwards its conse- 
quences united with the consequences of several other 
torts committed by other persons. If it were 
otherwise, say the authorities, one defendant, 
however, little he might have contributed to the in- 
jury, would be liable for a!l the damage caused by the 
wrongful acts of all the other defendants; and he 
would have no remedy against the lattter, because no 
contribution can be enforced between tort-feasors. 
Chipman v. Palmer, 77 N. Y. 51; Navigation Co. v. 
Richards, 57 Pa. St. 142; Sellick v. Hall, 47 Conn. 260; 
Gould, Waters, § 222; Pom. Rem. §§ 307, 308. The 
ease of Blaisdell v. Stephens, 14 Nev. 17, is very simi- 
lar to the case at bar, and involved the very point under 
discussion. In that case, several defendants were 
sued “for wrongfully flowing waste water from their 
lands to the injury of plairtiff’s ditch, and for an in- 
junction to restrain such wrongful flowing of waste 
water.” It appeared, however, that the defendants 


“own, occupy, and irrigate separate and distinct 
tracts or parcels of land each in his own right;” and 
they moved for a nonsuit upon the ground that it 
did not appear that the injury complained of ‘‘was the 
the result of the joint or concurrent act of defend 








ants.” The trial court overruled the motion, and, on 
appeal the Supreme Court of Nevada held that the 
nonsuit should have been granted, and saidin its 
opinion: ‘ The general principle is well settled that 
where two or more parties act, each for himself, in 
producing a result injurious to plaintiff, they cannot 
be held jointly liable for the acts of each other.’? On 
rehearing, however, it was held that the injunction 
against defendants was proper; but the judgment, so 
faras it awarded damages, was reversed. The prin- 
ciple has not been changed in this State, either by 
statute or judicial decision. The latest authority on 
the point here is People v. Mining Co., 66 Cal. 138, 4 
Pac. Rep. 1152. That was a case where it was sought, 
by the equitable remedy of injunction, to restrain the 
commission of acts similar to those complained of in 
the case at bar; and the appellant sought to invoke, as 
against the injunction, the principle above staied as 
applicable to actions at law for damages. This court 
held, however, that the rule did not apply to the 
equitable remedy; but it expressly stated that it 
would apply to an action for damages. Counsel for 
appellant, in support of their position, had cited a 
number of cases; and, in alluding to them, this court 
said as follows: “Each of those cases was decided 
upon the principle that where several persons, acting 
independently of each other, engage in the commision 
of wrongful acts, the torts are distinct and not joint; 
and each is only severally liable for the injury caused 
by own acts, and not for the torts of others 
with whom he was not acting in concert. 
There can be no doubt of the correctness of 
that principle, and of its applicability to an ac- 
tion at law for the recovery of damuges for the violation 
of a private right.” It may be contended that the 
earlier case of Hillman v. Newington, 57 Cal. 56, es- 
tablished a different doctrine; but it must be remem- 
bered that the main purpose of that action was to 
procure and maintain an injunction. The judgment 
awarded only nominal damages—$1l. Before that 
time, there had been some doubt whether several 
wrong-doers, acting independently, could be joined in 
an equitable proceeding to procure an injunction 
against all; and indeed, it had been once held in this 
State (Keys v. Water Co., 53 Cal. 724) that it could 
notbe done. The language of the court in Hillman yv. 
Newington. must, therefore, be eonsidered as refer- 
ing especially to the right of equitable remedy. There 
was practically no question of damages before the 
court, and no question was raised as to the distinction 
between the equitable and the legal remedy. The 
case is referred to in the opinion of the court in the 
later case of People v. Mining Co., above mentioned, 
where Hillman v. Newington is evidently considered 
as settling only the equitable remedy. And, of course, 
the distinction is very plain between holding one de- 
fendant liable for the past wrongs of all the others, 
and simply enjoining all from committing wrong in 
the future. 


LipEL—PRIVILEGED PuBLICATION— CANDI- 
DATE FOR Orrice.—The limitations upon the 
right to criticise a candidate for office is well 
stated by the Supreme Court of Michigan in 
Belknap v. Ball, 47 N. W. Rep. 674, where it 
was held that to falsely and maliciously pub- 
lish, in a coarse and blotted imitation of the 
handwriting of a candidate for congress, the 
words, ‘‘ I don’t propose to go into debate on 
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the tariff differences on wool, quinine, and all 
the things, because I ain’t built that way,”’ 
with an imitation of the candidate’s signature 
attached, is not privileged, and is libelous, as 
it shows him to be ignorant, illiterate, and in- 
capable to intelligently perform his duties as a 
member of congress. Grant, J., says: 


Criticism is a discussion, or, as applicable in libel 
cases, a censure, of the conduct or character or utter- 
ances of the person criticised. When one becomes a 
candidate for public office he thereby deliberately 
places these before the public for their discussion and 
consideration. They may be criticised according to 
the taste, of the writer or speaker, and the law will 
protect them in so doing, provided that in their 
statements of reference to the facts upon which their 
criticisms are based they observe an honest regard for 
the truth. In such a discussion the law gives a wide 
liberty. Within this limit public journals, speakers 
upon the hustings, and private individuals may ex- 
press opinions, and indulge in criticisms upon the 
character or habits or mental and moral qualifica- 
tions of official candidates. Cooley, Torts, 217. 
This is the freedom of the press guarantied by the 
constitution, a freedom necessary for the protection 
of the liberties and the proper enlightment of the 
people. When the facts are truthfully written or 
spoken of a candidate’s character and conduct they 
then become known to the reader and hearer, as well 
as to the writer and speaker. Both go before the 
people together, and they can seldom be misled, and 
the candidate cannot be injured within the meaning 
of the law. The same reasoning and rule appjies to 
the utterances of a candidate when they are truthfully 
stated. But a statement that he gave utterance, 
either in writing or in speech, to certain language, is 
neither criticism nor expression of opinion. It isa 
statement of fact, for the truth of which the pub- 
lisher is responsible. When language is truthfully 
stated the criticism thereon, if unjust, will fall barm- 
less, for the former furnishes a ready antidote for the 
intended poison. Readers can determine whether 
the writer has by the publication libeled him- 
self or the candidate. When the language is 
falsely and maliciously stated privilege ceases 
to constitute a defense. The cases of Walker v. 
Tribune, 29 Fed. Rep. 827, is a good illustration of 
this principle. Walker had published a pamphlet, 
and the defendant in its newspaper spoke of it as 
“plainly the effusions of acrank.”? It was held that 
the word “crank” is not in itself actionable; that it has 
no necessary defamatory meaning, and if it is used 
in a defamatory sense such sense must be given by an 
appropriate innuendo. As a criticism, although it 
underrated the author’s talents, it was not libelous. 
Bronson v. Bruce, 59 Mich. 471, 26 N. W. Rep. 671; 
McAllister v. Free Piess 76 Mich. 256, 43 N. W. Rep. 
431; Bailey v. Publishing Co., 40 Mich. 257; Wheaton 
v. Beecher, 66 Mich. 310, 33 N. W. Rep. 503. The 
character and reputation of the candidate for public 
office should be protected from malicious attack by 
the same rule as are those of private individuals. 
Greater latitude is allowed, undoubtedly, in the one 
ease than in the other. Beyond this the same rule 
applies to both. The correct and reasonable rule is 
stated in Crane v. Waters, 10 Fed. Rep. 619 as follows: 
“The modern doctrine appears to be that the public 
has a right to discuss in good faith the public conduct 
and qualifications of a public man with more freedom 





than they can take with a private matter. In such 
discussions they are not held to prove the exact truth 
of their statements, provided they are not actuated 
by express malice, and there is reasonable ground for 
their statements or inferences, all of which is for the 
jury.”” In Wheaton v. Beecher, 66 Nich. 310, Mr. Jus- 
tice Sherwood, in delivering the opinion of the court, 
says: “There is no doubt that when a man in this 
country becomes a candidate for office his character 
for honesty and integrity and his qualifications and 
fitness for the position are before the people, and are 
thereby made proper subjects for comment, and the 
publications of truth in regard to the candidate are 
not libelous, and its equally true that the publications 
of falsehood against such candidate is wrong, and de- 
serves to be punished.’’ Justice certainly demands 
that in these discussions one should not transcend the 
bounds of truth, for, in addiiion to the commission 
of a private wrong, great public injury might result. 
Foster v. Scripps, 39 Mich. 379. In my judgment a 
more potent reason exists for the observance of truth 
in such case than in publications respecting private 
matters. 

Publications of falsehoods are never privileged. 
No public interest can be subserved by their publica- 
tion and circulation. If statements, though false, 
are published in good faith, and with an honest be- 
lief of their truth, the damages may be reduced toa 
minimum. No other rule will properly protect the 
freedom of the press and the rights of individuals. 
In the language of one of the authorities: ‘The only 
safe rule to adopt in such eases is to permit editors 
to publish what they please in relation to character 
and’ qualifications of candidates for office, but hold- 
ing them responsible for the truth of what they pub- 
lish.” There may be difficulty in distinguishing be- 
iween justifiable criticism and actionable misrepresen- 
tation, but this does not affect the rule. In such 
cases the jury must determine the questions under 
proper instructions. 





POWER OF MUNICIPAL CORPORA- 
TIONS TO TAKE PROPERTY FOR 
LOCAL IMPROVEMENTS. 





1. Rights Delegated. 

2. Local Improvements. 

3. Compensation—Payment. 
4. Due Process of Law. 


1. Rights Delegated.—The right of eminent 
domain, exercised by municipal corporations, 
comes from the legislature. This right origi- 
nally is wholly within the State, and is dele- 
gated to municipal corporations by legislative 
grant; hence, these corporations have the 
right to appropriate, on making compensation 
in the prescribed mode, private property for 
municipal or public use. Assessments for 
local improvements can be justified only 
upon the theory that the lands upon which 
they are laid are especially benefited by the 

1 Water- works Co. v. Burkhart, 41 Ind. 364; Dyck- 


manu v. Mayor, 5 N. Y. 434; Moale v. Mayor, 5 Md. 
314. 
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improvements for which they are laid and 
hence ought to bear the burden. Such as- 
sessments must not be laid without reference 
to benefits, for if they were, it would take 
property for the public good, without com- 
pensation, and would be a proceeding uncon- 
stitutional.2, The assessment must be for 
the benefit of the public. But an attempt to 
subject property to special taxation or assess- 
ment to pay for an improvement which will 
in no way be benefited by such local im- 
provement, will not justify a city in making 
such an assessment. Special taxes for local 
improvements are justified on the ground 
that the subject of the tax receives an equiva- 
lent. Hence, when it is apparent that a local 
improvement cannot benefit contiguous or 
adjacent property, the levy of special taxes 
on such property for the purpose of making 
such improvement, cannot be sustained. 
Thus, an ordinance which requires the widen- 
ing of a street, crossing 9 railroad under its 
track, and for the construction of a railroad 
bridge over the enlarged crossing, to be paid 
for principally by the railway company’s con- 
tiguous property specially taxed for that 
purpose, without any compensation to the 
company for the burden attempted to be im- 
posed on it, is not only unreasonable, but 
clearly in excess of the powers conferred on 
the city council, and void. And in general 
a municipal corporation cannot provide arbi- 
trarily for an improvement within its corpo- 
rate limits that shall be treated as a local im- 
provement to be paid for by special taxation 
or assessment levied on abutting or contig- 
uous property.’ 

This decision of the Illinois Supreme Court 
is one of great importance, indicating that 
municipal corporations have gone too far in 
matters of local improvements, and that 
special assessments and taxation made arbi- 
trarily must fail. And in the exercise of this 


power, it must be pursued strictly.‘ But. 
private property cannot be appropriated for . 


private use, even on making compensation. 
The right of eminent domain is confined to 
those cases where the property is required for 


2 Patterson v. Society, 24 N. J. L. 385; St. John v. 
East St. Louis, 50 Ill.92; Lee v. Ruggles, 62 Ill. 427. 

3 Bloomington v. Railroad Co., 26 N. E. Rep. 366. 

4 Stockton v. Whitmore, 50 Cal. 554; State v. Jersey 
City, 1 Dutch (N. J.), 309; Leslie v. St. Louis, 47 Mo. 
474; Harbeck v. Toledo, 11 Ohio St. 219; Trumpler v. 
Bemerly, 39 Cal. 490. 





public use,® and the better rule is that the 
owner must be compensated in money - alone 
for the value of the land taken, irrespective 
of the benefits and advantages which may re- 
sult to the remaining lands.*® 

When the municipal corporation has not 
paid the amount of the condemnation money, 
it acquires no right to make the improvement, 
and cannot therefore specially tax or assess 
the contiguous property for the cost of the 
proposed improvement.’ 

2. Local Improvements.—Municipal corpo- 
rations have the right to make local improve- 
ments, such as the laying of sidewalks, pave- 
ments, and making sewers in the public 
streets, and to pay for the same by special 
assessments on contiguous property.® In 
those States where the constitution provides 
that no property shall be ‘‘taken or 
damaged’’ without just compensation, the 
abutter can recover for damages to his lot.® 
Thus, where a city lays a pavement and raises 
the grade whereby the lot is injured, the owner 
can recover damages.!° 

3. Compensation—Payment.—It is a rule 
in Kentucky that the owner of the lots taken 
must be paid in full for his damages, and this 
is so when adjoining lots owned by the same 
person are assessed. He must have fall 
compensation therefor without deducting 
any benefit derived to adjoining lots. The 
compensation must be paid in full in money 
before the improvement is made, notwith- 
standing the assessment of his adjoining lots 
may equal such value. Judge Pryor says: 
‘It is manifest that nothing can be deducted 
from the value of the property taken by way 
of condemnation. Neitherthe State, county, 
nor municipality can assert benefits or ad- 
vantages to the citizen as a recompense for 
the appropriation of his property to the use 
of the public. He is entitled to its value in 
money to be paid before entry. Recognizing 


5 Embury v. Conner,3 Const. (N. Y.) 511; Weis- 
mer v. Village, 64 N. Y. 91. 

6 Green v. Chicago, 97 Ill. 370; Harwood v. Bloom- 
ington, 124 Ill. 48. 

7 Mayor v. Hook, 62 Md. 371. 

8 Railroad Co. v. Decatur, 126 Ill. 92; Springfield 
v. Green, 120 Ill. 269; Sterling v. Galt, 117 Ill. 1. 

9 Rigney v. Chicago, 102 Ill. 64; Reardon v. San 
Francisco, 66 Cal. 492; Omaba v. Kramer, 25 Neb. 489. 

10 City of Bloomington v. Pollock, Ill. App. Ct. 3rd. 
Dist. May Term, 1890. See ‘‘Special Assessments and 
Special Taxation,’ 30 Cent. L. Jour. 282; “Ano 
Abutter’s Rights in a Street,” 24 Cent. L. Jour. 51; 
Gainesville v. Hall, and note, 31 Cent. L. Jour. 456. 
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this principle as the settled doctrine of this 
State, it is proper to inquire whether or not 
the appellees in this case have heen required 
to contribute more to the opening or exten- 
sion of the street in question than their share 
of the public burden in the construction of 
such improvements. It is plain that the city 
should pay, or offer to pay, the appellees the 
money value of their land, as fixed by the 
verdict and judgment, before entering on the 
premises. This is a condition precedent to 
the right of entry, and when paid the assess- 
ment may be made as provided by the charter. 
While the assessment may equal the value of 
the property taken it affords no reason for 
applying the doctrine of set-off in a case like 
this. The owner must be paid his money, 
and then required to pay his part of the com- 
mon burden." It is unconstitutional to set 
off the advantages and benefits to the owner 
by reason of the improvements against the 
value of the land taken.” 

The rule in NewYorkis in some respects differ- 
ent. It accords in this : In ascertaining such ha- 
bility each lot or parcel is to be separately con- 
sidered, so that an assessment onone lot may 
not be applied to reduce an award in respect 
to another, where they are separately valued 
and assessed, although both are owned by 
the same person. But statutory provisions 
exist * which contemplate and authorize 
the application of the assessments for 
benefits upon residues of lots, parts of 
which are taken for a street improvement in 
reduction of awards for the parts taken, and 
that the liability of the city shall be limited 
to the excess of award over assessment; and 
the authority thus given to reduce an award, 
by an assessment for benefit on the residue 
of the same lot, is notin conflict with the 
constitutional prohibition against taking pri- 
vate property for public use without just 
compensation. Judge Andrews says that the 
statute contemplates the reduction of an 
award by an assessment when both relate to 
the same lot, and the balance is to be ascer- 
tained and struck by the commissioners and 
embodied in their report.’' The validity of 


1! City of Covington v. Worthington (Ky.), 10 S. 
W. Rep. 790. See also City of Lexington v. Me- 
Quillan, 9 Dana (Ky.), 513; Mayor v. Hook, 62 Md. 371. 

12 Sutton v. City of Louisville, 5 Dana (Ky.), 28. 

18 Laws of 1854, ch. 384; Laws of 1862, ch. 62; Laws 
of 1868, ch. 631. 

4 Genet v. City of Brooklyn, 99 N. Y. 296. 





this mode of compensation provided by 
this act of the legislature has been 
approved.” So in Missouri, the pro- 
visions of a charter of a city, authoriz- 
ing the assessment of special benefits to be 
set off against the damages assessed for taking 
land for street purposes, is not obnoxious to 
the constitution. In the assessment of what 
is just compensation for property taken, it 
does not follow that the jury or commissioners 
are required to eliminate from their con- 
sideration benefits conferred, but the language 
‘‘and such compensation shall be paid to the 
owner, or into the court for the owner,’’ ap- 
plies to acase where a jury or commissioners, 
in the ascertainment of just compensation, 
after considering benefits conferred on the 
property not taken, reach the conclusion that 
the damages sustained by the owner by the 
taking of his property is in excess of the ben- 
efits, and report that he is damaged in a sum 
of money equal to that excess, in which event 
such sum must be paid either to the owner, or 
into court for him.'® 

In Alabama the constitution of 1868,art. 13,§ 
vides that compensation shall be first made, 
or secured by a deposit of money; that the 
compensation should be irrespective of any 
benefit resulting to the owner by the pro- 
posed improvement. Under this provision a 
municipal corporation cannot open or widen a 
street, nor otherwise condemn a right of way 
for its use, without making prepayment of 
compensation to the owner, and any benefit 
accruing or resulting to the owner cannot be 
considered in awarding compensation. Soa 
provision in a charter of a city is unconstitu- 
tional which provides for the commissioners 
to consider the benefit resulting or accruing 
to the owner from the improvement.!7 The 
decision of the Maryland courts is clear and 
decisive. In this State, the right of a city 
corporation to enter upon the property of 
private citizens for the purpose of appropria- 
tion to public use, before acquiring a title by 
the observance of every legal requirement, 
‘tis certainly a grave and important question, 
but is such as should present but little diffi- 
culty in its solution.”’ A municipal corpora- 

15 Livingston v. Mayo",8 Wend. (N. Y.), 85; People 
v. Mayor, 4 N. Y. 419; Betts v. Williamsburg, 15 
Barb. (N. Y.), 255. 

16 State v. City of Kansas, 89 Mo. 34; affirming Jack - 


son County v. Waldo, 85 Mo. 6387. 
17 Faust v. Mayor, 83 Ala. 279. 
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tion can acquire no title except by payment 
or tender of just compensation, and until the 
acquisition of title there could be no entry 
for the purpose of appropriation. ‘‘A con- 
trary doctrine might possibly expose the citi- 
zen to the infliction of the most flagrant in- 
justice. There is no obligation on the city 
to accept the terms of the condemnation, and 
the owner of the soil cannot invoke the 
coercion of legal authority to compel an ac- 
ceptance. If, therefore, an entry could be 
made on his soil, his property damaged, and 
himself burdened with the payment of as- 
sessments of benefits by a party who had ac- 
quired no title, and who might, at any mo- 
ment abandon the work begun, his situation 
would be suggestive of the imperative neces- 
sity for protection to be afforded by an exer- 
cise of the paramount authority of the 
sovereign of the State delegated to the legis- 
lative department of the government.'® The 
appropriation of private property to public 
use is not complete until the proprietor is 
paid or tendered the value of the property, 
as ascertained by an inquest or assessment. 
No preliminary step prior to actual payment 
or tender, so fixes the corporation as to pre- 
vent an abandonment of the condemnation or 
of the enterprise.” This doctrine is founded 
on reason. If benefits are allowed to be set 
off against damages, the owner may be dam- 
aged where the benefits are placed equal to 
the damages or nearly so—where the corpora- 
tion begins operations and then abandons the 
improvement. If the compensation is paid 
for the value of the land condemned, the 
owner cannot be damaged, and his assessment 
for benefits can be made after the work is 
completed. The better rule is that appropri- 
ation of, and payment for the property, and 
an assessment for benefits, must be distinct 
and disconnected acts. The property must 
first be condemned, and the owner paid there- 
for without deductions for benefits, and then 
the &ssessments per front foot be made. And 
an appropriation of land by acity fora public 
street under an ordinance, though authorized 
by aState statute, requiring the remaining 
land of the owners to be assessed by the front 
foot for the entire costs and expenses incident 
to, and resulting from the appropriation, to- 


18 Mayor v. Hook, 62 Md. 371. 
19 State v. Graves, 19 Md. 351; Graffv. Mayor, 10 
Md. 544. 





gether with all the expenses of laying-off and 
opening the street, without requiring com- 
pensation to be first made to the owners for 
the land so taken, is, as has been recently 
held, in violation of the requirement of the 
fourteenth amendment of the federal consti- 
tution, that no State shall ‘‘ deprive any per- 
son of life, liberty, or property without due 
process of law.’’” 

It is not the weight of authority 
that a municipal corporation can appro- 
priate private property for the purpose of 
a public highway, and then arbitrarily compel 
the owner thereof to repay tothe corporation, 
by an assessment upon his remaining prop- 
erty, the entire amount as benefits. Thus, a 
city can widen, extend and further open the 
crossing of a public street under a railroad 
track, but it has no power, by special taxation 
or otherwise, to provide for the building of a 
railroad bridge over a street crossing as a local 
improvement. And when the ordinance fails 
to show any proper cause for speeial taxation 
of contiguous property, or such ordinance is 
grossly unreasonable, unjust and oppressive, 
that may be shown in defense of an applica- 
tion to confirm the levy of special taxes for 
an alleged local improvement.”! 

4. Due Process of Law.—In a general sense, 
due process of law is identical in meaning 
with the phrase ‘‘ law of the land,’’ as used 
in the constitutions of the several States.” 
As applied to the appropriation of private 
property for public uses under the power of 
eminent domain, due process of law clearly 
does not mean legislative enactments, nor 
simple compliance with the forms of law, nor 
even constitutional provisions, if they be in- 
consistent with previously established legal 
rights. For such construction would render 
the restriction absolutely nugatory, ‘‘and turn 
this part of the constitution into mere non- 
sense.’’# If a State, by its laws, should au- 
thorize private property to be taken for pub- 
lic uses without compensation, it would de- 
prive a person of his property without due 
process of law. In judging what is due pro- 
cess of law, respect must be had to the cause 
and object of the taking, ‘‘ whether, under 


* Scott v. Toledo, 36 Fed. Rep. 385; U. 8. Cir. Ct. 
N. D. Ohio. 
21 Bloomington v. Railroad Co. (Ill.), 26N. EB. Rep. 
366. 
2 Cooley Const. Lim. 432. 
23 Cooley v. Const. Lim. 433. 
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the taking power, the power of eminent do- 
main, or the power of assessment for local 
improvements, or none of these ; and if found 
to be suitable or admissible in the special case 
it will be adjudged to be ‘due process of law ;’ 
but if found to be arbitrary, oppressive and 
unjust, it may be declared to be not due pro- 
cess of law.’’* According to the principles 
of common law, that the proper and lawful ex- 
ercise of the sovereign right of eminent do- 
main involves these principles, the property 
must be taken for the public benefit, or for 
public purpose, and that the owner must re- 
ceive a just compensation for the land taken. 
‘¢ If, therefore, the statutes of Ohio, whether 
in harmony with the State constitution or not, 
authorize the city of Toledo to appropriate 
the property of the complainants for the pur- 
pose of a public highway, and to do this in a 
way which will not only exempt it from the 
duty and obligation of cumpensating them for 
the property taken, bul impose upon com- 
plainants themselves, under the form of an 
assessment by the front foot, the burden of 
compensating themselves, or of returning to 
the city all they may be etitled to receive as 
compensation for their property, such stat- 
utes are wanting in that ‘ due process of law’ 
required by the federal constitution ; and the 
attempted proceedings had thereunder by the 
common council of Toledo are void, so far, 
at least, as said assessment is concerned.’’™ 
The two systems for opening and condemning 
streets, andfor grading and paving them, are 
essentially different from each other; they 
are provided for by different laws and ordi- 
nances, executed by different officers, and 
governed by different rules and regulations.* 
So condemnation of property and assessment 
for benefits are two distinct systems, and 
ought not to be combined, as such combina- 
tion is not a due process of law; in that the 
owner is not permitted to be heard in refer- 
ence to the charge or assessment fixed upon 
his property. This proposition has been es- 
tablished that it is essential to the validity of 
State taxation, other than that of a personal 
character, such as licenses for privileges, or 
the exercise of franchises, that the tax-payer 
shall, at some stage in the proceedings, have 
notice or an opportunity to be heard; that if 


*% Davidsov v. New Orleans, 96 U. S. 97. 
2% Scott v. Toledo, 36 Fed. Rep. 385. 
% Mayor v. Porter, 18 Md. 284. 





such notice is not given or opportunity to be 
heard, either in levying or collecting the tax, 
the proceeding will be wanting in that due 
process of law necessary to give it validity 
under the federal constitution. The owner 
must, in some form, in some tribunal or before 
some official authorized to correct errors or 
mistakes, have an opportunity afforded him to 
be heard in respect to the proceedings under 
which his property is to be taken, before the 
assessment becomes final and effectual, in 
order to constitute such proceeding ‘‘ due pro- 
cess of law.’’ Judge Jackson says: ‘‘If 
the tax or assessment can, under the State 
law, be enforced or collected only by legal 
proceedings in which any and all defenses, 
going either to the validity or amount of such 
tax or assessment may be made that will afford 
the opportunity to be heard, and in such 
cases the proceeding cannot be said to de- 
prive the owner of his property without‘ due 
process of law,’ however objectionable or un- 
just it may be otherwise. In the application of 
these principles,there is no distinction between 
taxation upon value for general purposes and 
special assessments based upon benefits.’’” 

Condemnation of lands for public ben- 
efits, and their assessment for local im- 
provements are two distinct systems. Notice 
to the owner of the land, giving him opportu- 
nity to be heard on the condemnation pro- 
ceedings, will not answer as notice to him in 
assessment proceedings. Soa law imposing 
an assessment for a localimprovement without 
notice and a hearing, or an opportunity to be 
heard, on the part of the owner of the property 
assessed, has the effect to deprive him of his 
property without ‘‘ due process of Jaw,’’ and 
is unconstitutional. Notice cannot be dis- 
pensed with. So, also, it is immaterial that 
the assessment has been fairly apportioned ; 
the constitutional validity of the act is to be 
tested, not by what it has been but what may 
be done under it. The law must require no- 
tice to the owner, and give him the right to a 
hearing and an opportunity to be heard.* 
The weight of authority holds that condem- 
nation of land and assessment for local im- 
provement are two distinct systems, and 
should be pursued separately; that is, the 


7 Scott v. Toledo, 36; Fed. Rep. 385. See Williams 
v. Supervisors, 122 U. S. 154; Davidson v. New Or- 
leans, 96 U. S.97; Stuart v. Palmer, 74 N. Y. 183, 

2 Stuart v. Palmer, 74 N. Y. 183. 
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owner should receive compensation in money 
for the land condemned, and then be called 
upon to pay for his benefits by assessment, 
according to law, for local improvements. 
Some reputable courts, however, have per- 
mitted a set-off of damages for land taken, 
against benefits for local improvements, a pro- 
ceeding which may be unjust and inequitable. 
D. H. Prinerey. 








INSURANCE—POLICY — ORAL APPLICATION— 
KNOWLEDGE OF AGENT — WARRANTIES — 
WAIVER. 





HOOSE V. PRESCOTT INS. Co. 





Supreme Court of Michigan, December 24, 1890. 


1. Oral Application— Verdict of Jury.—The policy 
was issued upon an oral application made to the agent 
of the company by the assured. The company averred 
in defense that the assured had misrepresented the 
state of his title to the ground upon which the insured 
property was situated, and also misrepresentations as 
to incumbrances. Held, that the finding of the jury 
in the case is conclusive upon the defendant that its 
agent was informed of the condition of the title to the 
real estate upon which the insured property stood, 
and of the mortgage thereon. 


2. Warranties—Condition.— The policy contained 
the further provision that it should be wholly void 
unless consent in writing was indorsed thereon by 
the company, if the assured was not the sole and un- 
conditional owner of the property; orif the building 
intended to be insured stood on ground not owned in 
fee simple by the assured; orif the interest of the 
assured in the property * * * wasnot truly stated 
in the policy; or if any change take place in the title, 

* * jn whole orin part. Held, tnat this provision 
applied to only such changes as arose after the policy 
had been delivered and accepted, and not to the con- 
dition of the property at the time the policy issued. 

8. Mortgage.—The mortgaging of the property by 
the person in whom the legal title stood would not 
avoid the policy under the prohibition against change 
in the title without consent of the company indorsed 
on the policy, if such mortgage was merely the mort- 
gage of the owner, and not of the assured. 


CHAMPLIN, C. J.: The plaintiff in the case in- 
sists that, under the facts and circumstances 
surrounding the making of the contract, and the 
fact that the agent was cognizant of the real situ- 
ation of the title, the defense set up by the insur- 
ance company that the policy is void because the 
true state of the title is not indorsed thereon in 
writing ought not to prevail. The defendant 
claims that the provisions of the policy referred 
to constitute a warranty, and that, if untrue, the 
policy is void, and the construction they place 
upon this instrument is that because the real in- 
terest of the party insured was not indorsed in 
writing upon the policy, and because it was not 
stated that she was not the sole and unconditional 
owner of the building, and because it was not 
stated or indorsed upon the policy that the build- 


ing stood on ground not owned in fee-simple by 
the assured, and because it was not indorsed on 
the policy that the assured was the equitable 
owner by virtue of a land contract to purchase, 
and because after the $300 mortgage was given 
by Morgan, it was not likewise indorsed upon the 
policy, that each and every part of the policy is 
void, and of no effect. It is therefore necessary 
for us to place a construction upon the policy be- 
fore us. And, in construing warranties contained 
in pulicies of insurance, it may be asserted that 
the prime object to oe reached is the intention of 
the parties, and if that can be found, such inten- 
tion must control. Therules in the interpretation 
of such warranties are the same as those which 
apply to the interpretation of other mercantile 
contracts. All written instruments, where the 
provisions are clear and unambiguous, are entitled 
to a literal interpretation, and wherever in a poli- 
cy of insurance there is a clear breach of the war- 
ranty contained therein, however immaterial it 
may be, the policy will be avoided. It may be 
said that the warranties contained in the policy 
are somewhat different from representations 
made, in this: that while a representation may 
be satisfied with a substantial, or even an equi- 
table, compliance, a warranty requires a strict and 
literal fulfillment. As it is stated by Mr. Arnold 
on Marine Insurance: ‘Whatever the warranty 
avers must be literally true, and what it promises 
must be actually performed.’’ The reasons for 
such literal construction appear to be that insur- 
ance is granted on the faith of the accuracy of 
the statements made by the assured, the infor- 
mation, concerning which is generally and of 
exclusively within the knowledge of the as- 
sured; and it is only just to the insurer when 
he asks positive and accurate information 
that it should be given him. It is in reliance 
upon the facts given that the contract of in- 
surance is made, and the purpose of requiring a 
warranty is to dispense with inquiry, and cast 
upon the insured the obligation that the facts 
shall be as he represents them. Insurance Co. v. 
Huntzinger, 98 Pa. St. 41. 


But we must look at the situation of the parties, 
the condition of the thing insured, and what was 
said or done at the time the insurance was ef- 
fected, in order to arrive at the intention of the 
parties, which, as before stated, must control in 
the construction of the warranties contained in 
the instrument. If the representations are in 
writing, that is the evidence of what they are. 
If no application is made in writing and 
no statements contained in any written ap- 
plication for insurance, as to the risk and 
the subject-matter of it, then oral proof of 
such facts may be introduced. In the case under 
consideration, there was no written application 
required or given; the application was verbal, 
and representations, if any were made, were ver- 
bal. We have then here the case of a verbal ap- 
plication, and, under the findings of the jury, a 
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by the assured to the defendant through its 
agent; and afterwards, with the knowledge of 
that title, the policy in suit issued, in the form 
and language sued upon, and delivered to and 
accepted by the plaintiff, or the plaintiff’s as- 
signor. It became a binding contract between 
the parties only from the time of delivery and 
acceptance, which occurred at the date of the pol- 
icy, May 19, 1888. And in view of the claims 
now set up by the defendant with reference to 
the terms of the warranties contained in that in- 
strument, it will be necessary to restate a little 
more minutely what it contains. In the first 
place, in consideration of the premium given, and 
so far as it affect the real estate interest, the 
Prescott Insurance Company, of Boston, Mass., 
‘insure Mrs. Margaret Hoose to the amount of 
one thousand dollars on a two-story frame build- 
ing occupied as a_ grocery and dwelling, 
situated on the north-west corner of Mil- 
waukee avenue and Beaubien street, Detroit, 
Mich., against all such immediate loss or damage 
sustained by the assured as may occur by fire, to 
the property above specified, but not exceeding 
the interest of the assured in the property.’’ The 
policy upon its face does not contain any other or 
more minute description of the building insured 
than that above given. It does not state whether 
Mrs. Hoose is the owner of the property insured, 
or whether she holds any other interest in it than 
the fee-simple. It merely insured the specified 
property for $1,000 against loss or damage sus- 
tained by fire, but not exceeding the interest of 
the assured in the property, without stating what 
such interest was. That Mrs. Hoose had an in- 
surable interest in the building at that time is not 
disputed. Now, in the policy, next after the in- 
suring clause, follows what is stated to be ‘‘war- 
ranty of the assured,’’ as follows: ‘*The assured, 
by the acceptance of this policy, hereby warrants 


that any application, survey, plan, statement, or. 


description connected with procuring this insur- 
ance, or contained in or referred to in this policy, 
is true, and shail be a part of this policy; that the 
assured has not overvalued the property herein 
described, nor omitted to state to this company 
any information material to the risk; and this 
company shall not be bound under this policy by 
any act of or statement made to or by any agent 
or other person, which is not contained in this 
policy, or in any written paper above mentioned. 
It is also a part of this warranty that, if this pol- 
icy shall be continued by renewal, it shall be 
considered as continued under the original rep- 
resentations; and that any change in the risk, not 
made known to this company at the time it is so 
continued, shall render this policy void. This 
entire policy in every part hereof shall become 
void unless consent in writing is indorsed by the 
company hereon in each of the following in- 
stances, viz.: If the assured is not the sole and 
unconditional owner of the property; or if tie 
building intended to be insured stand on ground 
not owned in fee-simple by the assured; or if the 





interest of the assured in the property, whether 
as owner, trustee, consignee, factor, agent, mort- 
gagee, lessee, or otherwise, is not truly stated in 
this policy; or ifany change take place in the 
title, interest, location, or possession of the prop- 
erty, except in case of succession, and by reason 
of the death of the assured, whether by sale, 
transfer, or conveyance, in whole or in part, or 
by legal process or judicial decree; or if the title 
or possession be row, or hereafter become, in- 
volved in litigation; or if this policy be assigned 
or transferred before a loss.’’ Now, the first im- 
portant provision contained in the warranty is 
that any application or statement connected with 
procuring this insurance is true and shall bea 
part of the policy. This provision makes the 
oral application and statement made at the time 
the policy was applied for to the agent of the de- 
fendant a part of the contract, and the finding of 
the jury in the case is conclusive upon the de- 
fendant that its agent was informed of the con- 
dition of the title to the real estate on which the 
building mentioned in the said policy stood, aad 
of the mortgage thereon. The statement that the 
assured has not overvalued the property described 
does not apply to this policy; for itis not a val- 
ued policy, and nothing is claimed under the 
clause that the assured omitted to state to this 
company any information material to the risk, 
except as to the condition of the title to the real 
estate. The further provision is not a warranty 
namely: ‘*This company shall not be bound un- 
der this policy by any act of or statement made 
to or by any agent, or other person, which is not 
contained in this policy, or in any written paper 
above mentioned.’’ Nor under the circumstances 
in which this policy was made and delivered can 
it have any binding effect at all upon the assured, 
except as to statements and acts of agents and 
others after the delivery and acceptance of the 
policy; and this for the reason that the company 
is bound by verbal statements made to their 
agent upon which they issue insurance and re- 
ceive the pay therefor. And they cannot, in the 
instrument by which they agree to insure, re- 
pudiate the authority ofthe agent, or repudiate 
responsibility for his acts, as such. But they 
rely upon the further provision contained under 
this head to the effect that this entire policy, and 
every part thereof, shall become void unless con- 
sent in writing is indorsed by the company here- 
onineach of the following instances, namely: 
First, if the assured is not the sole and uncondi- 
tional owner of the property ; second, if any build- 
ing intended to be insured stand on ground not 
owned in fee-simple by the assured; third if 
the interest of the assured in the property, 
whether as owner, or otherwise, is not truly 
stated in this policy; fourth, if any change take 
place in the title, interest, location, or possession 
of the property, by sale, transfer, or conveyance, 
in whole or in part. In construing this portion 
of the policy, the whole must be taken together. 
Now, the object sought to be accomplished by 
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the person applying for insurance was to obtain 
indemnity against loss by fire of her interest in 
the building. If the insurance company who 
made out this policy upon the verbal application 
to their agent had desired to know what interest it 
was they were insuring, they should have stated 
it in that part of the policy pertaining to the risk. 
It was the intention of these parties to issue a 
valid and binding contract of insurance, valid 
and binding from the time of acceptance of the 
same by the assured, not that after it had been 
accepted by the assured then the assured should 
apply to the company and obtain its consent in 
writing indorsed on tae policy, stating that the 
assured was the sole and unconditional owner of 
the property, or stating that the building in- 
tended to be insured stood on ground owned in 
fee-simple by the assured, or stating by indorse- 
ment on the policy the interest which the assured 
had in the property covered by the insurance, 
and yet the language of this part of the policy is 
that the entire policy, and every part thereof, 
shali becume void, that is, void in the future, un- 
less such consent in writing is indorsed by the 
company thereon. To give any reasonable force 
and effect to this clause of the policy it can only 
be held to apply tosuch changes as arise after 
the policy has been delivered and accepted, in the 
ownership of the property, or, if a building stood 
upon leased ground, the ownership of the build- 
ing, and it does not apply to an existing state or 
condition of the property at the time the policy 
was issued. It looks tothe future for protection 
of the insurer, and not to the present, only in so 
far as the preceding portion of the policy is vio- 
lated by a misstatement or concealment of any 
fact materia: to the risk. Construing this portion 
of the policy with the testimony in the case, and 
with tbe fact that the company issued the policy 
to Mrs. Hoose, without stating in the policy what 
her interest was, but insuring the building 
against loss by fire to an amount not exceeding 
the interest of the assured in the property, we 
think that it must be held that the defendant un- 
derstood the condition of the title and intended 
to insure whatever interest Mrs. Hoose had which 
was insurable, not exceeding the amount named 
in the policy. We do not think that it would 
carry out the intention of the parties, or be a fair 
and just construction of this instrument, to hold 
tbat when it was issued and accepted by the as- 
sured, and the premium paid, it was void from 
that moment because it did not cuntain the in- 
dorsements required above. * * * Judgment 
affirmed. 

Note — Oral Applications. — The obligations, 
rights, and duties of the insured and the company in 
cases where no application is taken in writing, though 
often before the courts and decided, does not seem to 
be understood by the companies or the public. For 
this reason I have not confined this note to a strict 
annotation of the case at bar, but have broadened it to 
cover the whole field of oral applications, believing it 
will thus be of greater interest to the profession, the 
jnsurance companies, and the insuring public. 





The policies of the fire insurance companies pro- 
vide for forfeiture in a great number of instances for 
matters deemed offenses against the contract, as for 
the existence, without consent, of mortgages or other 
incumbrances, other insurance, etc., while the policies 
of the life companies provide for forfeiture in all 
eases where the insured has given a false answer to 
any question in the application, and the policy and 
the application usually contain warranties that the 
answers in the application are ‘‘full, complete and 
true.” 

It is now the general practice of all fire insurance 
companies to dispense with a written application on 
all classes of risks, except farm risks and manufactur- 
ing plants. The life insurance companies, while taking 
an application in all cases, frequently combine several 
questions in one, as: ‘‘Has any application been made 
to this or any other company for assurance on the 
life of the party? If so, with what result? What 
amounts are now assured on the life of the party, and 
in what companies ? Ifalready assured in this company, 
state the No. of policy.”? In such case the applicant 
frequently answers but one of the several questions, 
and the application is accepted by the company with the 
others unanswered. It frequently happens, also, that 
fire insurance companies, in cases where applications 
are taken, issue the policy with one or more questiors 
in the application, either not answered at all, or un- 
swered partially only. 

Ishall treat the subject of this note under two 
heads: 1. Effect of issuing the policy without ques- 
tioning the insured; and, 2. Effect of issuing the 
policy with one or more questions in the application 
unanswered, or but partially answered. 

1. Effect of Issuing the Policy Without Question- 
ing the Insured.—In Philadelphia Tool Co. v. British 
Am. Assur. Co. (Pa.), 19 Atl. Rep. 77, the defense was 
that the land upon which the insured property was 
situated did not belong to the insured, and that he 
had no title thereto, except as lessee, and that the 
policy was, by its terms, void. The policy was issued 
without inquiry of the insured. The court say, 
that the position of the company “rests on one of the 
almost innumerable conditions, stipulations, and pro- 
visos which appear on the policy, and which assert 
that ‘if the assured is not the sole and unconditional 
owner of the property, or if the building stood on 
ground not owned in fee-simple by the assured, or if 
the interest of the assured is not truly stated in the 
policy,’ then the policy shall be void. Is this condi- 
tion applicable to the case presented on this policy ? 
A policy of insurance, like any other contract, is to be 
read in the light of the circumstances that surround 
it. This policy was written without any application 
or written request describing the interest of the as- 
sured in the building. No actual representation of 
any sort upon the subject, oral or written, is alleged 
to have been made by, or on behalf of the assured. 
We ought to assume that a policy written under such 
circumstances was written upon the knowledge of the 
representative of the insurer, and intended to cover in 
good faith the interest which the insured had in the 
buildings. * * * We eonclude that the policy was 
written on facts within the knowledge of the insurer, 
and was intended to cover such interest in the build- 
ing as the insured had.” Gilman v. Dwelling-house 
Ins. Co. (Me.),17 Atl. Rep. 544; Pelzer Mfg. Co. v. 
St. Paul F. & M. Ins. Co. (U.S.C. C.), 19 Ins. L. J. 
372; Dwelling-house Ins. Co. v. Hoffman (Pa.), 18 
Atl. Rep. 397. In Commonwealth v. Hide & Leather 
Ins. Co., 112 Mass. 136, it appeared that a railroad 

ompany sued the insurance company for loss by fire 





XUM 








XUM 


Vou. 32. 


THE CENTRAL LAW JOURNAL. 229 








ofa freight depot, and on freight therein. For more 
than ten years before the issuing of the policy, up to 
the day of the fire, masters of vessels loading and un- 
loading at the railroad company’s wharf had used a 
dummy engine near the station, with the knowledge 
of the railroad company. While this engine was 
actually in use it increased the risk of fire. It was in 
us2 the day of the fire, anda short while before the 
fire was discovered. The court say: “The ground 
taken by the defendant that the policy is void because 
the petitioner did not disclose this risk to the defend- 
ant, we think cannot be sustained. The policy con- 
tains the provision that ‘the assured hereby covenants 
and engages that the representations given in the ap- 
plication for this insurance contains a just, full, and 
true exposition of all the facts and circumstances in 
regard to the condition, situation, value and risk of 
the property insured, so far as the same are known to 
them and material to the risk, and that if any material 
fact or circumstance shall not have been fairly repre- 
sented, the policy shall be void.’ This isa provision 
for the benefit of the insurers which they might waive. 
They issued this policy without requiring any applica- 
tion or representation in regard to the situation, value 
and risk of the property insured. The printed slip 
furnished by the petitioner, and made part of the 
policy, contains a description, in the most general 
terms, of the property insured. So far as it contains 
any representation, it may import a warranty on the 
part of the assured, but it does not purport to give 
the situation, value, or risk of the property. As the 
insurers chose to issue this policy upon their own 
examination, without the application contemplated in 
this provision, they must be deemed to have waived 
it, and cannot now claim that the policy is void be- 
cause the assured did not fully disclose the situation 
and risk of the property insured. Hall v. People’s 
Mut. Fire Ins. Co., 6 Gray 185; Liberty Hall Ass’n. v. 
Housatonic Mut. Fire Ins. Co. 7 Gray, 261.” Also 
see Blake v. Exchange Mut. Ins. Co., 12 Gray 265. 
In Sibley v. Prescott Ins. Co., 57 Mich. 14, the com- 
pany defended on the ground that the insured was 
not the “sole and unconditional owner” of the prop- 
erty. The insured held the property as ‘‘assignee,” 
and the policy was issued to him as such. The court 
say: ‘‘The defendant was therefore apprised that the 
insured was not asking insurance in his own right, 
but in some right which had come to him by assign- 
ment. The statement in that regard in the policy 
was true as far as it went, and if the defendant wanted 
anything further it should have been called for. 
Tbere was no deception and no concealmentin the 
case. * * * If the defendant failed to make in- 
quiry, it must be deemed satisfied with such informa- 
tion as it possessed.”’ 

The rule may be broadly stated, that if an insurance 
company elects to issue a policy without an applica- 
tion, or any representations concerning title, it 
cannot, after loss complain that insured’s interest was 
not correctly stated in the policy, or that an existing 
incumbrance was not disclosed. Western Assur. Co. 
v. Mason, 5 Bradw. (Ill.) 141; Hartford Fire Ins. Co. 
v. Haas, 8 Ky. L. C. 610; Washington Mills, ete. Co. 
v. W. & B. Mut. Fire Ins. Co., 135 Mass. 503; Castner 
v. Farmers’ Mut. Fire Ins. Co. 46 Mich. 15; Trade 
Ins. Co. v. Barcliffe, 45 N. J. L. 543; Agricultural Ins. 
Co. v. Yates, 10 Ky. L. R. 984; Guest v. New Hamp- 
shire Fire Ins. Co. (Mich.), 31 N. W. Rep. 31; O’Brien 
v. Ohio Ins. Co. 52 Mich. 131; Rawls v. American Life 
Ins. Co., 86 Barb, 357. The cases of Waller v. North- 
ern Assur. Co., 10 Fed. 232; and Ross v. Citizens Ins. 
Co., 3 Pugs. & B. (N. B.) 126, hold contrary to this 





rule, but they are overwhelmed by the weight of au- 
thority in favor of the rule. 

2. Effect of Issuing the Policy with One or More 
Questions in the Application Unanswered, or but 
Partially Answered.—It a company, fire, life, accident 
or other kind, accepts an applicatioa for a policy of 
insurance, and issues the policy, and there be any 
question, or questions, unanswered in the applica- 
tion, the company thereby waives the information 
called for by such question. As said by the Supreme 
Court of Wisconsin in Dunbar et al. v. Phenix Ins. 
Co., 40 N. W. Rep. 386: ‘The question as to whether 
or not there were incumbrances upon the property 
was notinquired about, or if inquired about was not 
answered by the insured. In such case it has been 
frequently held that the policy is not avoided because 
the insured did not voluntarily uisclose that there 
were incumbrances onthe property. The authorities 
are uniform that when an application for an insur- 
ance has been madein writing, and the company re- 
ceives the application with a material question therein 
unanswered, or not fully answered, the company 
waives all right to a more complete answer or dis- 
closure upon the subject of the question; and,if a 
policy be issued upon such an application, it cannot 
be avoided under the condition in the policy above 
quoted. Itseems to usthisis not only sound, but 
wholesome, law. The insurance company presents to 
the applicant for insurance a paper requiring him to 
answer a long list of interrogatories. Among them is 
an interrogatory concerningincumbrances. The other 
interrogatories are answered. The insured neglects 
to answer it. Still the company issues the policy; and 
it contains a provision that if there be any incum- 
brance upon the insured property, and the fact of 
such incumbrance is not disclosed, the policy shall be 
void. The courts justly say, ‘that having made in- 
quiries about the matters which are material in regard 
to the risk, and having failed to require a disclosure 
regarding incumbrances, you waive that provision in 
the policy, and cannot afterwards set it up to avoid a 
recovery on it after loss occurs, unless it be shown 
that the suppression of the fact that there were in- 
cumbrances on the property was fraudulent.’ ’’ 

The Supreme Court of Ohioin Lorillard Fire Ins. 
Co. v. McCulloch, 21 Obio St. 176, in passing on this 
question say: “It seems sufficient to say, that the 
receipt of the application, and the insurance of the 
policy thereupon was a waiver of the question in so 
far as they remained unanswered, and that the policy 
cannot, therefore, be avoided by the company on the 
ground that the answers were not full. The objection 
should have been made at the time of the receipt of 
the premium, and the issuance of the policy, or not at 
all. Had further answers been insisted upon at that 
time, the applicant would doubtless have given them. 
To receive his premium and issue the policy upon the 
answers as given, and afterwards avoid the policy on 
the ground that the answers were not full, would be 
to practice a virtual fraud upon the insured.” 

There is no conflict in the decisions on this point. 
The courts are unanimous on the question. When 
the application comes to the company, with a question 
therein unanswered, it must be, and should be, held 
bound to return the application to the insured tbat he 
may have an opportunity to answer. The company is 
guilty of laches in holding such application without 
objection. The application shows on its face, patent 
to the eye of all, that all the circumstances regarding 


the risks hive not been disclosed; that the application 
does not contain “just, full and true” answers te all 
the questions therein. There could be neither sense, 
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nor justice, in allowing a company, after the receipt 
of such application and the premium for the policy, 
and after issuance of the policy on such application, to 
say that the policy was void for the reason of suppres- 
sion of a material fact, when the company made no 
objection to such suppression atthe time. The un- 
answered question was notice to it of such suppres- 
sion. The law rightfully says that the company has 
waived its right to defend on account of any sup- 
pression of fact called for by such answered questions. 
Dayton Ins. Co. v. Kelley, 24 Ohio St. 345; Bardwell 
v. Conway Ins. Co., 122 Mass. 90; Armenia Ins. Co. v. 
Paul, 91 Pa. St. 520; O’Neill v. Ottowa Agr. Ins. Co., 
30 Up. Can. C. P. 151; Hall v. People’s Mut. Fire Ins. 
Co., 6 Gray, 185; Blake v. Exchange Mut. Ins. Co., 12 
Gray, 265; Dodge Co. Mut. Ins. Co. v. Rogers, 12 Wis. 
337; Tiefenthal v. Citizens Mut. Fire Ins. Co., 53 
Mich., 306; Carson v. Jersey City Fire Ins. Co., 43 N. 
J. L. 800; 44 Jd. 210; Daly v. John Hancock Mut. Life 
Ins. Co., 65 Ind. 6. Where it is apparent from the 
answer made to the question, that something more 
should be said, or where there being several questions 
in one, one of the several questions is not answered, 
the same rule applies. Thus in Phenix Mut. Life 
Ins. Co. vy. Raddin, 120 U. 8. 183; 10 Ins. L. J. 914; the 
question was, “28. Has any application been made to 
this or any other company for assurance on the life of 
the party? If so, with what result? What amounts 
are now assured on the life of the party, andin what 
companies? If already insured in this company state 
the number of policy.”? The answer was “$10,000, 
Equitable Life Assurance Society.’? The company 
alleged that the insured had applied elsewhere, and 
been refused, and the company offered to prove such 
fact. The trial court refused to admit such evidence. 
The courtsay, “‘where, upon the face of the application, 
a question appears to be not answered at all, or to be 
imperfectly answered, and the insurers issue a policy 
without further inquiry, they waive the want or im- 
perfection in the answer, and render the omission to 
answer more fully immaterial. * * * The answer 
in its form is responsive, not to the first and second 
interrogatories, but tothe third interrogatory only, 
and truly answers that interrogatory by stating the 
existing amount of prior insurance, and in what com- 
pany, and thus renders the fourth interrogatory 
irrelevant. If the insurers, after being thus truly and 
fully informed of the amount and place of prior in- 
surance, considered it material to know if any unsuc- 
cessful application had been made for additional 
insurance, they should either have repeated the first 
wo interrogatories, or have put further questions. 

he legal effect of issuing a policy upon the answer as 
it stood was to waive their right of requiring further 
answers as to the particulars mentionedin the twenty- 
eighth question; to determine that it was immaterial, 
for the purpose of their contract, whether any unsuc- 
cessful applications had been made; and to estop them 
to set up the omission to disclose such applications as 
a ground for avoiding the policy. The insurers having 
thus conclusively elected to treat that omission as 
immaterial, could not afterwards make it material by 
proving that it was intentional.’”? The court distin- 
guish this case from such cases as Cazenove V. British- 
Equitable Assur. Co., 29 Law J. C. P. 160; and 
London Assur. v. Mansel, 11 Ch. Div. 363, where the 
answers purport, on their face, to be complete an- 
swers to the questions. The same rule has been an- 
nounced in Pennsylvania, in Lebanon Mut. Ins. Co. v. 
Kepler, 106 Pa. St. 28, and in New York in Edington 
vy. Mutual Life Ins. Co., 67 N. Y. 185, where the court 
say: “In regard to the answers made upon the first 





and second applications it is quite obvious that the 
answers were not in response to the same, but as no 
objection was taken on this account, and no further 
answer required at the time, itis fairto assume that 
it was satisfactory, and there was a waiver of any addi- 
tional answer.” Ina case in Massachusetts, Nichols 
v. Fayette Mut. Fire Ins. Co., 1 Allen, 63, the appli- 
cation contained the question: “Is it incumbered?’’ 
Answer: ‘‘Applicants are mortgagees in possession, 
other incumbrance exists.” The court say: “It is 
objected that the answer was insufficient, because it 
did not state the incumbrances more fully, but it 
is settled that the issuing of a policy upon the repre- 
sentation made is a waiver of such objection.” 

In a recent case in the New York Supreme Court, 
Brink v. Guaranty Mut. Acc. Assn., 7 N. Y. Sup. 847, 
the applicant stated that his occupation was ‘‘a livery- 
stable proprietor (not working); that his duties were 
such as were required of himin that occupation.” 
The insured occasionally hitched up a horse and 
drove people about. The company alleged breach of 
warranty as to occupation. The court held that 
‘“twhat was stated as to the duties sufficiently apprised 
defendant of their character; and, if anything more 
definite was required, it was the duty of the company 
to ascertain the facts by proper inquiries.’? Campbel] 
v. American Fire Ins. Co. (Wis.), 40 N. W. Rep. 661; 
Hosford et al. v. Germania Fire Ins. Co. 127 U. S. 
196; 8 Sup. Ct. Rep. 1199. The reason of these cases is 
readily apparent. The answers on their face, show to 
the company that they are not full and complete. It 
is the same as though the question had not been an- 
swered at all. If acompany were to ask me if I were 
married, and [ should answer “‘yes,’’ to such question 
in the application, I would not suppose it necessary to 
go on and volunteer the information as to number of 
children, and how mauy were living, etc., I would 
naturally suppose that if the company wanted such 
information they would make proper and pointed 
inquiry for the same. And soin regard to other in- 
surance, incumbrances, etc., the question: ‘Has the 
applicant other insurance?’”? does not convey to the 
mind of the applicant that an answer beyond ‘‘yes” or 
no” is required, and hence the rule that if the com- 
pany requires a statement of the amount of other 
insurance, and in what company, it must ask specific 
questions calling for such information, or be held to 
have waived such additional information. See on 
this point the language of the court in Ins. Co. v 
Wiler, 100 Ind. 92-98. 

“Fraud may be predicated upon the suppression of 
truth, but breach of warranty must be based upon 
something nottrue.” Dilleber v. Home Life Ins. Co., 
69 N. Y. 256; Higgins v. Phenix Mut. Life Ins. Co., 
74.N. Y.9. The remedy of this matter rests wholly 
with the companies. If they choose to issue insur- 
ance without requiring an application, or if they 
accept applications with questions unanswered, or 
imperfectly answered, they should not complain that 
the law does not hold the insured to a stricter ac- 
countability than they themselves have required of 
him. So long as the insurer has any insurable inter- 
est, he may recover in the absence of direct misstate- 
ment or fraudulent suppression of fact. It is the 
duty of the company to question the insured if it 
desire information respecting the risk. If it were 
otherwise, if the insured were required to volunteer 
or state all the information respecting the risk with- 
out being notified so to do, he might have great aiffi- 
culty in maintaining bis claim against the company. 
For, no matter how full such statement might be, the 
company might find something, within the condition 
of the policy, not touched upon, and for this, claim a 
suppression of fact, and avoid its liability. The rule 
announced by the courts is a wise one, sound in logic 
and in morals. JOHN A. FINCH. 
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1, ACCIDENT INSURANCE—Permanent Disability.—The 
certificate of insurance provided inter alia for the pay- 
ment of “the whole of the principal sum named here- 
in” in the event of “the total and permanent loss of 
the sight of both eyes.” Before the insurance, plaintiff 
had lost the sight of one eye, which was known to 
the general and the soliciting agent of the company 
when plaintiff was insured. Subsequently hesustained 
the loss of the remaining eye: Held, that he was en- 
titled to recover the entire amount.—Humphreys v. 
National Benefit Ass’n, Penn., 20 Atl. Rep. 1047. 

2. ACTION FOR TORT—Pleading.—A declaration in an 
action of tort may contain two counts, one in case, and 
the other in trespass viet armis.—Lipman v. Myers, N. J., 
20 Atl. Rep. 1079. 

3. ADMINISTRATION—Sales of Land.—The court of 
chancery has no jurisdiction to order an executor to 
sell lands to pay debts, though all the lands have been 
devised, the orphans’ court act having provided a 
remedy in that court, both in cases of testacy and in- 
testacy.—Chamberlain v. Chamberlain, N. J., 20 Atl. Rep. 
1085. 

4. ADVERSE POSSESSION—Trespass to Try Title.— 
Where actual possession under claim of title is taken 
of land of which another bas constructive possession, 
the statute of limitations ceases to run in favor of the 
person who had such constructive possession.—Green- 
lee v. Taylor, Tex., 14S. W. Rep. 1056. 

5, AFFIDAVIT FOR PUBLICATION—Amendment.—W here 
an affidavit for publication inferentially, but insuffi- 
ciently, sets forth a material fact which oug!it to be ex- 
pressly stated, the affidavit, if otherwise good, will be 
beld to be merely voidable.—Long v. Fife, Kan., 25 Pac. 
Rep. 394. 

6. APPEAL—Objection not Raised Below.—The suffi- 
ciency of an affidavit alleging that a deed proposed to 
be proved by certified copy is a forgery cannot be 
raised for the first time on appeal.—Brown v. Perez, 
Tex., 148. W. Rep. 1055. 

7. APPEALABLE DECREE.—A decree adjudging an as- 
signment for the benefit of creditors to be fraudulent 
and void as against certain attaching creditors, and di- 
recting an accounting by a receiver in whose hands the 
assignor’s property has been placed, without ascer- 
taining the amount due the attaching creditors, or 
directing its payment, is not a final decree from which 
an appeal may be taken.—Heffner v. Day, Ark., 148. W. 
Rep. 1090. 

8. ASSIGNMENT OF MORTGAGE COUPONS.—In the ab- 





sence of an express agreement or controlling equity to 
the contrary, the assignment of one of a number of 
coupon interest notes secured by a mortgage, carries 
with it a pro rata share of the security.—Champion v. 
Hartford Investment Co., Kan., 25 Pac. Rep. 590. 

9. ATTACHMENT—Forthcoming Bond.—Where a forth- 
coming bund given by one in possession of attached 
property fails to express the condition required by 
Mansf. Dig. Ark. § 327, that the attachment defendant 
shall perform the judgment of the court in the action, 
it cannot be enforced as a statutory bond.—Lowenstein 
v. McCadden, Ark., 148. W. Rep. 1095. 

10. ATTACHMENT—Grounds.—An allegation that com- 
plainant “is informed and believes that defendants 
have fraudulently disposed of, or are about fraudulently 
to dispose of, their property,” is not sufficient to author- 
ize the issuing of an attachment, where there is no aver- 
ment of the fact ofsuch fraudulent disposition.—Nel- 
son v. Fuld, Tenn., 14 8. W. Rep. 1079. 

ll. BAIL-BOND—Conditions.—It is essential in such a 
bond that the time and plate fixed for the appearance 
of the prisoner shall be clearly set forth.—State v. 
Awbrey, La., 8 South. Rep. 440. 

12. BOND AND MORTGAGE—Foreclosure.—The terms of 
the act requiring, in case of a bond and mortgage given 
for the same debt, that the mortgage shall be first 
foreclosed, (Supp. Revision, 490), are not waived by 
giving, with the bond, a warrant to confess judgment. 
—AHeliyer v. Baldwin, N. J., 20 Atl. Rep. 1080. 

13. BOUNDARIES—Evidence,—W here the field- notes of 
a survey, and maps made by different county survey- 
ors, show that the west line of a certain survey is the 
east line of a former survey, and that line is taken as 
the boundary for more than 47 years, the fact that the 
courses and distances of the respective surveys show a 
gap between them is not sufficient, after such lapse of 
time, to prove the surveys do not actually adjoin.— 
Standlee v. Burkitt, Tex., 148. W. Rep. 1040. 

14. CARRIERS—Delay of Freight.—A common carrier 
is not liable for delay in the shipment of goods caused 
solely by the lawiess and irresistible violence of 
“strikers” and their confederates.—Missouri Pac. Ry. 
Co. v. Levi, Tex., 14 8. W. Rep. 1062. 

15. CARRIERS — Interstate Commerce.—A _ contract 
entered into prior to the passage of the interstate com- 
merce law for the carriage of freight by a railway com- 
pany at rates contrary to the provisions of that law, 
cannot be enforced after its passage and the shipper 
cannot recover any rebates stipulated for in such con- 
tract.—Bullard v. Northern Pac. Ry. Co., Mont., 25 Pac. 
Rep. 120. 

16. CARRIERS—Measure of Damages.—In an action 
against an express company for damages for delay in 
delivery of goods, the measure of damages is the differ- 
ence between the market value of the goods at the 
time and place they should have been delivered and 
such value when they were in fact delivered, and also 
any extra expense incurred by consignor in writing or 
telegraphing to facilitate delivery.—Murreli v. Pacific 
Express Co., Ark., 148. W. Rep. 1098. 

17. CARRIERS OF PASSENGERS—Negligence.—A railroad 
company is not liable to a passenger for injuries sus- 
tained by falling while endeavoring to alight at a 
station from a moving train, if, after the station was 
called in the car, the train stopped long enough to 
afford him an opportunity, by the use of ordinary care 
and diligence, to alight from it while stationary.— 
Little Rock ¢ Ft. S. Ry. Co. v. Tankersly, Ark., 148. W. 
Rep. 1099, 

18. CLAIM AND DELIVERY—Verdict—Judgment.—In an 
action of claim and delivery, a verdict for plaintiff for 
the possession of the property, or its value, is good, 
under Code Civil Proe. Cal. § 627, prescribing what the 
verdict shall contain, but net requiring that there shall 
be any findings as to delivery.— Ryan v. Fitzgerald, Cal., 
25 Pac. Rep. 546. 

19. CONDITIONAL SALES—Forfeiture of Vendee.—On 
the sale of a horse to remain the vendor’s until paid for, 
the vendee’s failure to pay at maturity does not forfeit 
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his rights. in the absence of demand of payment or de- 
mand of property for non-payment.—Nattin v. Riley, 
Ark., 14S. W. Rep. 1100. 

20. CONSTITUTIONAL LAw—Jury.—Pen. Code Cal, § 
1033, as amended by act March 9, 1887, providing that 
the State may have a change of venue in a criminal 
action, “onthe application of the district attorney on 
the ground that from any cause no jury can beob- 
tained for the trial of defendant in the county where 
the action is pending,” as being in conflict with the bill 
of rights.— People v. Powell, Cal., 25 Pac. Rep. 481. 

21. ConTRACT—Draft on Consignee.—A consignee who 
accepts aconsignment with the knowledge that the 
consignor has drawn on him for a stated amount 
against the goods consigned, impliedly promises to ac- 
cept and pay the draft, and that, on refusal, he may be 
sued for a breach of contract.—First Nat. Bank of Starks- 
ville, Miss. v. Meyer, La., 8 South. Rep. 433. 

22. CONTRACT—Novation.—In a contract between two 
parties involving mutual agreement, and for the sale of 
property,in which the first party made a promise to 
the second for the benefit of a third person, such third 
person may maintain an action against the first on the 
promise; but, if he avails himself of the contract, and 
claims under its provisions, he will be affected by the 
equities growing out ofthe contract between the first 
and second parties.—Clay v. Woodrum, Kan., 25 Pac. Rep, 
619. 


23. CONTRACT—Payment of Annuity -Consideration.— 
A promise to pay an annuity not sug);,orted by valuable 
consideration is not enforceable at law.—Tulane v. 
Clifton, N. J., 20 Atl. Rep. 1086. 

24. CONTRACT— Performance—Waiver.— Where the time 
for the performance of an executory contract has ar- 
rived, or where the contract is being performed, and one 
of the parties notifies the other unequivocally that he 
will not perform or further perform his part, or will not 
accept performance by the other, the latter may treat 
the contract as put to an end or entirely broken by the 
former, and, if ready and willing to perform his part, 
sue him at once for an entire breach of the contract.— 
Sullivan v. McMillan, Fla., 8 South. Rep. 450. 

25. CORPORATIONS—Assignment for Benefit of Credi- 
tors.—Under Mansf. Dig. Ark. §§ 964, 969, a majority of 
the directors had no authority, at a meeting called on 
notice to a part only of the directors, and not in pur- 
suance of any by law,to make a deed of assignment 
for the benefit of creditors of the corporate property.— 
Simon v. Sevier County Co-Operative Ass’n, Ark., 148. W. 
Rep. 1101. 

26. CORPORATION — Issue of Stock.— Held, that the 
issue of stock by the direetors herein, was without 
authority and in fraud ofthe rights of stockholders.— 
Ark. Val. Agr. Soc. v. Eicholtz, Kan. 25 Pac. Rep. 613. 

27. COVENANT—Assignment of Lease.—Covenants to 
pay rent or royalty run with the land, and the assignee 
of the lease is liable for the payments which accrue 
while he holds the assignment.— Fennell v. Guffey, Penn., 
20 Atl. Rep. 1048. 

28° COVENANTS RUNNING WITH THE LAND.—Land 
owner’s agreement to maintain his portion of a certain 
levee and drain does not run with the land.—Jndianapo- 
lis Water Co. v. Nuite, Ind., 26 N. E. Rep. 72. 

29. CRIMINAL LAW—Embezzlement by Bailee.—An in- 
formation under section 90 of the crimes act against a 
bailee must set forth the character of the bailment, and 
the purpose for which the defendant was intrusted 
with the property.—Statev Grifith, Kan., 25 Pac. Rep. 
616. 

80. CRIMINAL LAw—Kidnapping,—To constitute the 
offense of “kidnapping,” under Pen. Code Tex. art. 513, 
the detention must be against the consent of the per- 
son detained, and the fact that the statute provides, 
that, if tbe person kidnapped is a female under 15 years 
of age, force is not an essential element of the offense, 
does not dispense with her non-consent.—Costello v. 
State, Tex., 14S. W. Rep. 1011. 


31. ORIMINAL LAwW—Registration—Intent.—When the 





commission of an actis made a crime by statute, with- 
out any express reference to any intent, then the only 
criminal intent necessarily involved in the commission 
of the offense is the intent to commit the interdicted 
act, and in such a case it is not necessary to formally or 
expressly allege such intent, or any intent.— State v. 
Bush, Kan., 20 Atl. Rep. 614, 

32. CRIMINAL PRACTICE—Appeal.—The objection that 
the facts stated in an indictment do not constitute a 
crime may be taken forthe first time in the appellate 
court, and is not waived by failing to demur ur move 
in arrest of judgnient in the trial court.—State v. Mack, 
Oreg., 25 Pac. Rep. 639. 

33. CRIMINAL PRACTICE—Assault with Intent to Kill.— 
An indictment which does not charge that the accused 
inflicted a wound “less than mayhem,” as required by 
section 794, Rev. St. amended by Act 17, 1888, is fatally 
defective.—State v. Jackson, La., 8 South. Rep. 440. 

34. CRIMINAL PRACTICE—Former Acguittal.—A plea of 
autrefois acquit is fatally defective if it fails to state that 
the offense for which the defendant had been tried and 
acquitted was one and the same offense as that for 
which he was to be tried again.— Newberry v. State, Fla., 
8 South. Rep. 445. 

35. CRIMINAL PRACTICE—Indictment.—As a general 
rule indictments for statutory offenses need only fol- 
low the words of the statute.—State v. Perkins, Ind., 8 
South. Rep. 439. 

36. CRIMINAL PRACTICE—Judgment.—Judgment of ac- 
quittal after trial commences upon the ground that the 
law under which the prosecution is commenced is un- 
constitutional is conclusive, and cannot be reversed 
upon appeal by the State.— State v. Moon, Kan., 25 Pac. 
Rep. 614. 

37. CRIMINAL PRACTICE—Larceny.—A conviction for 
the crime of larceny from the person cannot be sus- 
tained under an indictment for robbery, which fails te 
charge that the property was taken from the person.— 
State v. Lawrence, Oreg., 25 Pac. Rep. 638. 

38. CRIMINAL PRACTICE—Severance.—The granting of 
severance lies within the sound discretion of the trial 
judge, as arule. A refusal to grant such severance will 
not be interfered with unless manifestly erroneous and 
injurious to the accused.—State v. Ducote, La., 8 South. 
Rep. 439. 

39. DAMAGES—Falling Buildings.—-The owner of a 
building is responsible for the damage occasioned by 
its fall, when it is caused by his neglect to properly 
brace it so as to prevent its fall; but the damage may 
be reduced according to circumstances, if the owner of 
the thing has exposed it imprudently.—Factors’ ¢ 
Traders’ Ins. Co. v. Werlein, La., 8 South. Rep. 435. 


40, DEED ABSOLUTE—Mortgage.—A deed absolute on 
its face may be shown by parol evidence to have been 
intended as a mortgage to secure the payment of 
money.—Swegle v. Belle, Oreg., 25 Pac. Rep. 633. 

41. DEED OF TRUST—Sale—Notice.—A provision ina 
deed of trust that a sale thereunder may be made after 
“giving 30 days” notice of the time, terms, and place of 
the sale, requires 30 days to elapse, not from the last 
insertion of the notice in the paper to the day of sale, 
but from the first.—Howard v. Fulton, Tex., 148. W. Rep. 
1061. 

42. DEPOSITIONS—Continuance.—It is not error fora 
notary, before whom a deposition is to be taken, to ad- 
journ the taking of said deposition at thetime and 
place named inthe notice for taking the same, until 
the next day, at the same place and hour, at the request 
of the attorney of the party taking the deposition.— 
Babb v. Aldrich, Kan., 25 Pac. Rep. 558. : 

43, DIVORCE—Evidence—Admissions ef Defendant.— 
In an action for divorce, where the only evidence was 
that of the wife and admissions of the husband, the 
latter cannot be received as corroborative evidence 
under Mansf. Dig. Ark. § 2561.—Scarborough v. Scar- 
borough, Ark., 14S. W. Rep. 1098. 

44. EMINENT DOMAIN—Expert Evidence.— Facts suffi- 
cient to render a witness competent to testify as to the 
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value of fruit trees in an orchard destroyed by a rail- 
road company.—Chicago, etc. Co. v. Mourquand, Kan., 25 
Pac. Rep. 567. 

45. EMINENT DOMAIN—Injunction—Power of court to 
enjoin prosecution of condemnation proceedings by 
owner of land against railroad company upon the 
ground that the taking of the property was in accord- 
ance with an agreement entered into.—Harvy v. Kansas, 
etc. R. Co., Kan., 25 Pac. Rep. 578. 

46. EMINENT DOMAIN — Opinion Evidence.—Witness 
not being a surveyor or civil engineer held, not compe- 
tent to give expert testimony upon the subject of accu- 
mulation of water and measurements of ditches.— 
Chicago, etc. R. Co. v. Donelson, Kan., 25 Pac. Rep. 584. 

47. ENTICING AWAY WIFE—Rights of Parent.—While 
the father had no right to restrain his daughter from 
returning to her husband if she desired to do so, he, as 
her natural protector, might lawfully counsel her 
against returning if he believed it was for her good, 
and might shelter her in his own house if she chose to 
remain with him.—Glass v. Bennett, Tenn., 14S. W. Rep. 
1085. 

48. ESTOPPEL IN PAIS.—Though one induces another 
to become his surety by furnishing him an alleged 
statement in fullof his indebtedness, from which he 
omits the debt due a certain creditor, and denies its ex- 
istence, such omission and denial, being made in the 
creditor’s absence, and without his authority, cannot 
operate as an estoppel to his claiming his debt as 
against the claims of the surety.—Kline v. McCondless, 
Penn., 20 Atl. Rep. 1045. 

49. ESTOPPEL IN PaIs.—Where the owner of an undi- 
vided one-third interest in improved real estate sues 
the estate of his co-owner, deceased, and obtuins a 
decree for two-thirds of the amount of premiums he 
has paid for insurance since the other’s death, he is 
thereby estopped to claim the whole insurance money 
in case of a loss occurring thereafter.—National Bank of 
Lebanon v. Bond, Tenn, 14 8. W. Rep. 1078. 

50. EXECUTORS AND ADMINISTRATORS—Sales.—W here 
an order of court authorizing a private ssle of person- 
alty of a decedent by his personal representative, does 
not require a confirmation ofthe sale, title passes to 
the purchaser, immediately on his compliance with the 
terms of sale if the latter is made in substantial ac- 
cordance with the order of court.—Citizens Street R. Co. 
v. Robbins, Ind., 26 N. E. Rep. 116. 

51. EXECUTORS AND ADMINISTRATORS—Sales—Laches. 
—Where lands belonging to the estate of an intestate 
are assigned to his widow as dower, and she occupies 
them until her death, delay by the administrator in ap- 
plying for an order to sell such lands for the payment 
of debts of the intestate, until after her death, l4 years 
after the assignment to her, is not such laches as will 
bar the application.—Killough v. Hinton, Ark., 148. W. 
Rep. 1092. 

52. FOREIGN ADMINISTRATORS—Actions for Land.— 
Though Mansf. Dig. Ark. § 4937, authorizes an adminis- 
trator appointed in any other State to sue in the courts 
of Arkansas in the same manner as if he had been ap- 
pointed in this State, he-cannot sue to recover land be- 
longing to his intestate, for the Arkansas statutes do 
not make land assets in the hands of a foreign adminis- 
trator.—Fairchild v. Hagel, Ark., 148, W. Rep. 1102. 

53. FOREIGN WILLS—Probate—Jurisdiction.—Where a 
copy of a foreign will is offered for probate in Pennsyl- 
vania, the register has the right to decide where the 
principal part of testator’s estate is situated in the State, 
and his decision cannot be set aside collaterly as void, 
though the record does not contain an averment or 
finding that the principal part of the estate is in the 
county where the copy was offered for probate.—In re 
Shoenberber’s Estate, Penn., 20 Atl. Rep. 1050. 

64. FRAUDULENT CONVEYANCE. — Underthe facts a 
mortgage by a son to his father upon a stock of 
merchandise held valid as to creditors.—McFadden v. 
Ross, Ind. 26 N. E. Rep. 78. 

55. FRAUDULENT CONVEYANCES — Change of Posses- 





sion.—When neither by the terms of a chattel mort- 
gage, nor a contemporaneous oral agreement between 
the mortgagors and mortgagees of a stock of hardware 
goods, a power of sale or of daily salesis given to the 
mortgagors, but the mortgagors, with the knowledge 
and acquiescence of the mortgagees, had the same 
control over the stock of goods that they exercised be- 
fore the execution of the chattel mortgage, made daily 
sales, and applied the proceeds at their discretion, 
such a mortgage is, as a matter of law, fraudulent as to 
the creditors of the mortgagors. — Standard Imp. Co. v. 
Schultz, Kan., 25 Pac. Rep. 625. 

56. GUARANTY.—Where a promissory note, signed by 
T and B on its face, was indorsed by a third person, a 
stranger to the note, by writing her name across the 
back thereof, in the absence of any knowledge of the 
relation of T and B on said note, beyond what appears 
from the note itself, she had a right to presume that T 
and B were both principal makers of the note, and her 
liability on such note is that of a guarantor.— Talley v. 
Burtis, Kan., 25 Pac. Rep. 603. 

57. GUARDIAN AND WaRD-Partition—Probate Court.— 
No power to partition the land of minor is conferred on 
the probate ¢ourt by the statutes of Texas. — Glasgow 
v. McKinnon, Tex., 148. W. Rep. 1050. 

58. Highways—Prescription.— Where a road is regu- 
larly laid out and established by order of the commis- 
sioners’ court, and is recognized, used, and worked as 
such for 30 years thereafter, one whose land the road 
crosses, and who has several times applied to the 
county authorities to change its location, is barred by 
prescription from recovering damages by reason of the 
road crossing his land.— Click v. Lamar County, Tex., 14 
8. W. Rep. 1048. 

59. HOMESTEAD.—Upon the facts held that two rented 
buildings and ground covered by a shop do not consti- 
tute part of the owner’s homestead. — Oppenheimer v. 
Fritier, Tex., 148. W. Rep. 1051. 

60. INFANCYy— Contract — Ratification. — An infant’s 
deed of land, executed in pursuance of a fair and equal 
partition of her deceased father’s estate, will not be set 
aside by a court of equity after the lapse of 40 years, 
and after she has received and disposed of her share of 
the estate.—Amey v. Cockey, Md., 20 Atl. Rep. 1071. 

61. INJUNCTION—Mandatory. — The fact that a natural 
gas company has completed its wrongful act in turning 
off the flow of the gas from plaintiff’s factory will not 
prevent the issuance of a preliminary injunction, 
mandatory in its effect, compelling it to restore the 
flow of the gas untilthe final hearing. — Whitman v. 
Fayette Fuel Gas Co., Penn., 20 Atl. Rep. 1062. 

62. INSURANCE — Arbitration Clause. — Aclausein a 
policy of insurance, which simply provides that any 
difference of opinion between the company and the 
insured, as to the amount of loss sustained by the lat- 
ter, may be arbitrated, does not constitute such arbi- 
tration a condition precedent to bringing suit thereon. 
— Continental Ins. Co. of New York v. Wilson, Kan., 25 Pac. 
Rep. 629. 

63. JUDGMENT— Collateral Attack. — Where, in a suit 
commenced in the district court, garnishment and at- 
tachment proceedings have been instituted, and the 
defendant has made a special appearance to contest 
the jurisdiction of the court and an adverse ruling has 
been obtained, and there is sufficient in the record to 
show that the court had jurisdiction over the subject- 
matter: Held, thatthe order of the court requiring the 
garnishee to answer, and the other proceedings in at- 
tachment, cannot be attacked collaterally. — Arman v. 
Dueker, Kan., 25 Pac. Rep. 582. 

64. JuRY— Challenge to the Array. — All challenges to 
the array upon the ground that the jury was not 
selected, drawn, or summoned according to law must 
precede those made to the poll for favor, undue infiu- 
ence, or prejudice. — State v. Wright, Kan., 25 Pac. Rep. 
631. 


65. LANDLORD AND TENANT—Improvements. — Where 
a tenant, who has erected improvements on the devised 
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premises under un agreement with the lessor that he 
may remove them, wrongfully allows the improve- 
ments to remain on the premises after the expiration 
of the lease, he cannot recover rent for such improve- 
ments.— Hughes v. Ford, Colo., 25 Pac. Rep. 555. 

66. LANDLORD AND TENANT — When Relation Exists.— 
Where there was a contract for the absolute sale of 
land, as found by the jury, the fact that a note given 
for the first installment of the price recites that it is 
givenin part payment for rent does not imply that 
upon default of payment at maturity, the contract of 
purchase is terminated, and that the relation of land- 
lord and tenant becomes substituted for it.— Quetermous 
v. Hatfield, Ark., 148. W. Rep. 1095. 

67. LIBEL—Evidence.— Statements made to defendant 
on which the alleged libel was founded are admissible 
in order to show the motive of the publication, though 
not made in plaintiff’s presence.— Patten v. Belo, Tex., 14 
8S. W. Rep. 1037. 

68. LIFE INSURANCE—Exemptions.—Under Code Tenn. 
§§ 3135, 3136, life insurance effected by a husband on his 
own life, and made payable to his wife, is exempt, even 
though he effected the insurance while insolvent, and 
thereafter paid as premiums alarger sum than the 
amount ofthe debt sued for, which debt was incurred 
priorto taking the insurance. — Harvey v. Harrison, 
Tenn., 148. W. Rep. 1083. 

69. MAND4MUS—Bill of Exceptions. — A mandamus will 
not be granted to compel a judge to settle a bill of ex- 
ceptions, wbereit appears that counsel for petitioner 
served a statement to which amendments were pro- 
posed, which he rejected, and that then he seta day 
and hour at which the statement and amendments 
would be presented to the judge for settlement, but, by 
reason of other engagements, failed to appear at the 
appointed hour. — Coffey v. Grand Council, Cal., 25 Pac. 
Rep. 547. 

70. MARRIED WOMAN — Competency as Witness. — A 
wife is, under the statutes cf Florida, a competent wit- 
ness as to her own interests in an action brought in her 
own right by herself and her husband. — Williams v. 
Jacksonville, etc. Ry. Co., Fla., 8 South. Rep. 446. 

71. MASTER AND SERVANT— Contributory Negligence— 
Fellow servants. — Where a brakeman, in violation of 
the rules of the company, undertakes to make a coup- 
ling to a moving train, and is injured, he cannot recover 
for the injury, and it is immaterial that he was ordered 
to make the coupling by the engineer ofthe train. — 
East Tennessee, etc. Ry. Co. v. Smith, Tenn., 148. W. Rep. 
1077. 

72. MASTER AND SERVANT — Exposure to Save Human 
Life. — Exposure of life by an employee to save life is 
neither wrongful nor negligent, if attempted within the 
scope ofan employee’s duty, unless made under cir- 
cumstances constituting rashness in the judgment of 
prudent persons.—Condiff v. Kansas City, etc. R. Co., Kan., 
25 Pac. Rep. 562. . 

73. MASTER AND SERVANT—Negligence.—Where a serv- 
ant willfully encounters dangers which have been 
pointed out to him, and does not avail himself of the 
rules and regulations which the master has provided to 
avoid and avert such danger, the master is not respon- 
sible for an injury occasioned thereby.— Davis’ Adm’r v. 
Nuttalisburg Coal § Coke Co., W. Va., 128. E. Rep. 539. 


74. MECHANIC’S LIEN.—Upon the fact held that pipes 
essential to operation ef defendant’s plant are subject 
to alien on the land that will cover the value of the 
material and labor furnished in connection therewith. 
—Steger v. Arctic Refrig. Co. Tenn., 148. W. Rep. 1087. 

75. MECHANIC’s LIEN.— In an action to foreclose the 
lien, held, that-the contract under which the owner 
held limited his interest and ownership and his right to 
create liens on the lots, and that the lien is subordinate 
to the mortgage lien given in pursuance of contracts.— 
Chicago Lumber Co. v. Schweiter, Kan., 25 Pac. Rep. 592. 

76. MECHANIC’s LIEN — Notice.— Where, under the 
mechanic’s lien law of 1872, a statement for a subcon- 
tractor’s lien for materials furnished was filed with the 





clerk of the district court within 60 days after the con- 
tractor had completed the building, but not within 60 
days after the subcontractor had fulfilled his contract 
with the contractor: Held,that the statement was filed 
in time.—Cunningham v. Barr, Kan., 25 Pac. Rep. 583. 

77. MECHANICS’ LIENS — Several Houses, — Although 
the mechanic’s lien is given on “the building” by Mansf. 
Dig. Ark. §§ 4402-4424, it is not necessary, under an en- 
tire contract to furnish materials for seven houses 
situate on contiguous lots, to file a separate account of 
the material furnished each house, but the whole seven 
may be charged with the lien by filing a single account 
of all the materials furnished.— Tenny v. Sly, Ark., 148. 
W. Rep. 1091. 

78. MECHANICS’ LIENS—Subcontractors.— W here a con- 
tract to build houses between the owners and principal 
contractors stipulated that, before the last payment 
shall be due, the contractors shall furnish releases from 
all persons having a right of lien against the houses or 
property on which they are located for any work or 
materials, subcontractors were not deprived thereby 
of their right to file mechanics’ liens.— Murphy v. Mor- 
ton, Penn., 20 Atl. Rep. 1049. 

79. MUNICIPAL AID TO RAILROADS. —. Construction of 
the provisions of § 1, ch. 183, Sess. Laws 1887, providing 
for subscription to the capital stock of railroad com- 
panies and procedure thereon.—Kansas City, etc. R. Co. 
v. Rich, Tp., Kan., 25 Pac. Rep. 595. 

80. MUNICIPAL CORPORATION—Defective Sidewalks.— 
In an action to recover damages for injuries received 
on account of an alleged defect in a sidewalk against a 
city or town, the plaintiff must allege and prove that 
such street or sidewalk upon which the injury oecurred 
was, at the time and place where the injury was sus- 
tained, controlled and treated by the town authorities 
as 9 public street or sidewalk, and opened as such.— 
Childrey v. City of Huntington, W. Va., 12 S. E. Rep. 536. 


81. MUNICIPAL CORPORATION—Defective Sidewalks.— 
Not error in the instructions given by the trial court to 
speak of an opening in a sidewalk as a “defect or exca- 
vation,” under the circumstances of this case.—City of 
Kansas City v. Bermingham, Kan., 25 Pac. Rep. 569. 


82. MUNICIPAL CORPORATION—Ordinances—Penalty for 
Trespass.—A common council of a borough organized 
under the act forthe formation of boroughs has not 
power to pass an ordinance making a private trespass 
penal.—Bregguglia v. Lord, N. J., 20 Atl. Rep. 1082. 

83. MUNICIPAL CORPORATION — Ordinances — Street- 
cars.—An ordinance, enacting that it shall not be lawful 
for any horse railroad company to run any car without 
having an agent, in addition to the driver, to assist in 
the control of the car and passengers, and to prevent 
accidents and disturbances of the good order and se- 
curity of the streets, is, upon its face, not an unreason- 
able regulation.—State v. Inhabitants of City of Trenton, 
N. J., 20 Atl. Rep. 1076. 


84. MUNICIPAL IMPROVEMENTS — Construction of 
Sewers.—A city of the first class may construct sewers 
by districts or otherwise; and whcn done by districts, 
and at the expensé of the property specia!ly benefited, 
it is not essentiaJ that the districts shall be defined by 
ordinance, but it will be sufficient if the records of the 
tax proceedings clearly show the property specially 
taxed for the improvement.—Mayor, etc. of Atchison 
v. Price, Kan., 25 Pac. Rep. 605. 

85. MUNICIPAL LIEN — Railroad Property.— A lot of 
land belonging to a railway company, and containing a 
depot and depot grounds and a lumber-yard, is subject 
to a municipal lien for building sidewalks, although 
the right of way for a road-bed is not.—Borough of Mt. 
Pleasant v. Baltimore g O. R. Co., Pa., 20 Atl. Rep. 1052. 

86. MUTUAL BENEFIT INSURANCE — Dues.—Under the 
constitution of a mutual benefit society which provides 
that a member shall be entitled to funeral benefits if he 
is ‘not more than three months’ dues in arrears at the 
time of his death,” a member whose dues are in arrears 
for three months, and who dies the day before the dues 
of the following month are payable, is entitled to 
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funeral benefits.— Sherry v. Operative Plasterers’ Mut. 
Union, Pa., 20 Atl. Rep. 1062. 

87. NEw TRIAL—Affidavits of Jurors—Instructions.— 
The affidavits of jurors that the verdict was not unani- 
mous, but was agreed to by a majority of the jury only, 
cannot be considered on a motion for a new trial.— 
Lutcher v. Morrison, Tex., 148. W. Rep. 1010. 

88. NEGLIGENCE—Degree of Care.—In a suit for neg. 
ligence, it is error to charge that plaintiff can recover 
if defendant was guilty of a greater degree of negli- 
gence than plaintiff, without the qualification that de- 
fendant’s negligence must have been the prime, prin- 
cipal and proximate cause of the injury.—Zast Tennes- 
see, V. ¢ G. Ry. Co. v. Aiken, Tenn., 14 8. W. Rep. 1082. 

89. NEGLIGENCE—Evidence — Street-car.— Where the 
approach of an electric street-car frightens a team 
hitched at the side of the street, causing them to run 
away, the fact that the driver of the car was sounding 
a gong at the time to warn persons of the approach of 
the car does not show that the accident was caused 
by the negligence of the street-car company, in the ab- 
sence of any proof that the car driver knew that the 
horses were frightened by the gong.—North Side St. Ry. 
Co. v. Tippins, Tex., 148. W. Rep. 1067. 

90, NEGLIGENCE—Sparks from Saw-mill.—The owner 
of asaw-millis Hable for negligently setting fire to a 
house, when the evidence shows that sparks constantly 
escaped from the smoke-stack of the mill both before 
and after a spark arrester was placed on it, and that 
the attention of the owner had been called to the fact 
by plaintiff, whose house had been several times fired 
by the sparks.—John Mouat Lumber Co. v. Wilmore, Colo., 
25 Pac. Rep. 556. 

91. NUISANCE — Abatement—Upon the facts: Held, 
that a prosecution for keeping a house of ill-fame was 
was not a continance of a former nuisance, and the 
owner thereof could not responsible without a regular 
proceeding against her.—Coffer v. Territory, Wash., 25 
Pac. Rep. 632. 

92. PARTNERSHIP.—Upon the facts: Held, that as to 
creditors the lender of money herein was a general 
partner, notwithstanding Act Pa., April 6, 1870, provid- 
ing that one may Iend money to another doing business 
upon an agreement for a share of the profits without 
becoming liable as a co-partner.—Poundstone v. Ham- 
burger, Pa., 20 Atl. Rep. 1054. 

93, PARTNERSHIP—Public Land.—A verbal agreement 
in this case to locate and purchase government land is 
consistent with and not superseded by a written ac- 
knowledgment given by defendant to plaintiff, if near- 
ly all the land had been located and purchased, reciting 
the fact of its acquisition, and that plaintiff was to 
share equally in the profits.— Carpenter v. Hathaway, 
Cal., 25 Pac. Rep. 549. J 

94. PLEA—Verification.—Under Rev. St. Tex. art. 1265, 
which provides that an answer setting up that a writ- 
ten instrument is without consideration “shall be veri- 
fied by affidavit,” an affidavit that such an answer is 
true “‘to the best of [affiant’s] knowledge and belief” is 
insufficient.— Cates v. Mass, Tex., 14 8. W. Rep. 1066. 

%. POWERS—Execution of Deed.—Where joint author- 
ity to sell and convey realty is given to three executors 
by an independent will, a conveyance by two,of them 
after the death of the third is valid.— McDonald v. 
v. Hamblen, Tex., 14 S. W. Rep. 1042. 

96. PUBLIC LanpDs—Headright Certiticate.— The pre- 
sumption of identity arising from the fact that a head- 
right certificate was issued in 1838 to a person bearing 
the same name as plaintiffs’ ancestor is overcome by a 
recital in the certificate that the person to whom it was 
issued came to Texas in 1826, while plaintiffs’ ancestor 
came in 1824.—McNeil v. O'Connor, Tex., 148. W. Rep. 
1058. 

7. PUBLIC LaNDs — State Lands.,— Under Acts Tex. 
Jaly 14, 1879. and March 11, 1881, providing “for the sale 
of a portion of the unappropriated lands of the State,” 
a purchaser can acquire no title to land previously 
patented, eyen though the patent was obtained by 





fraud, since such land is not unappropriated.— Taylor 
v. Lewelyn’s Heirs, Tex., 148. W, Rep. 1052. 

98. PUBLIC RECORDS—Examination.—Under Code Md. 
art. 17, secs. 1, 44, the officers and employees of a dis- 
trict title company chartered by the legislature have 
“9 legal right themselves to examine and make ab- 

cracts of the public records in the office of the clerk, 
without paying the fees allowed him by law.—Belé v. 
Prince George Co. Abst. Co., Md., 20 Atl. Rep. 982. 

99. QUIETING TITLE.— Upon the facts, plaintiff held, 
entitled to a decree quieting title to the land.—Pilcher 
v. Brown, Kan., 25 Pac. Rep. 565. 

100. RAILROAD COMPANIES—Cattle-guards.—A railroad 
company cannot escape from liability for its failure to 
perform the statutory duty to make proper cattle- 
“nards on its road, when it enters or when it leaves im- 

.oved or fenced land, on the ground that a contractor 
grading the road or laying the track thereon neglected 
to put up proper guards.—Chicago, K. g W. R. Co. v. 
Hutchinson, Kan., 25 Pac. Rep. 576. 

101. RAILROAD COMPANIES—Contributory Negligence. 
—It is the duty of a traveler on the highway crossing a 
railroad to look carefully for an approaching train, and 
if looking leaves any doubt, or the view is obstructed, 
he must also listen, before attempting to cross.—Beyel 
v. Newport News ¢ M. V. R. Co., W. Va., 12 8. E. Rep. 532. 

102. RAILROAD COMPANIES—Fires.—The act of a com- 
pany in starting a fire on a bed of peat upon its track 
was laid at a season of drought is a positive wrong 
which renders it liable for injuries to adjacent property. 
—Louisville, etc. R. Co. v. Nitsche, Ind., 26 N. E. Rep. 51. 

103. RAILROAD COMPANIES—Intersections — Depots.— 
Under Const. Tex. art. 10,§ 1, which gives every railroad 
company the right to intersect any other railroad, and 
which makes it the duty of each to receive the other’s 
passengers and freight, subject to “such regulations as 
shall be prescribed by law,” the legislature has the 
power to make regulations to secure facilities in trans- 
fer from one road to another intersecting road, as well 
as to secure shelter for passengers while waiting tran- 
sit from one road to the other.—San Antonio ¢ A. P. Ry. 
Co. v. State, Tex., 14 8. W. Rep. 1063. 

104. RAILROAD COMPANIES—Persons on Track.—A per- 
son using a railroad track as a footpath for his own 
convenience elsewhere than at a lawful crossing, and 
injured by a train while so doing, cannot recover dam- 
ages of the railroad company, unless it be guilty of 
wanton or gross negligence.—Spicer v. Chesapeake § O. 
Ry. Co., W. Va., 128. E. Rep. 553. 

105. RAILROAD IN STREET—Obstruction.—An abutting 
lot owner cannot recover damages by reason of the 
location of a railroad, duly authorized by the city coun- 
cil, along one of the regularly laid out streets of a city, 
unless there has been a practical obstruction of the 
street in front of his premises, and he is virtually de- 
prived access to his property.— Witchita g C. Ry. Co. v. 
Smith, Kan., 25 Pac. Rep. 623. 

106. REAL ESTATE AGENT — Commission.—Upon the 
facts agent held, entitled to commission where the 
property is sold directly by the principal.—Campbdell v. 
Thomas, Cal., 25 Pac. Rep. 545. 

107. RECEIVERS — Foreclosure of Mortgages.— A re- 
ceiver will be appointed, under Mansf. Dig. Ark. § 5289, 
in an action to foreclose an equitable mortgage, where 
the mortgagor and his grantee are insolvent, and the 
property will probably prove insufficient to pay the 
debt.— Weis v. Neel, Ark., 14 8. W. Rep. 1097. 

108. REPLEVIN — Possession of Property.— Replevin 
will not lie against a person who is neither in the active 
nor constructive possession of the property sought to 
be recoyered at the commencement of the action.— 
Davis v. Van De Mark, Kan., 25 Pac. Rep. 589. 

109. RES ADJUDICATA—Pleading.—Where, in an action 
brought to have certain shares assigned to the plaintiff, 
upon the ground that the same had antecedently been 
purchased of the defendant, but never properly as- 
signed to him, the defendant answered that all the is- 
snes jnyolved in the case had been previously settled 
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by the special findings, verdict and judgments in an- 
other action between the same parties, and in the same 
court, and a demurrer wes interposed to such answer, 


_ and sustained by the court below, held error.—Shepard 


v. Stockham, Kan., 25 Pac. Rep. 559. 

110, SAaLE—Consideration.—The liability of a surety 
on the obligations of his principal, and the promise of 
the surety to pay such obligations in the future isa 
sufficient consideration to support a bona fide sale and 
transfer of property from the principal to the surety.— 
Smith v. Rankin, Kan., 25 Pac. Rep. 586. 

111. SALE—Delivery—Right to Inspect.—Where there 
isa right in the defendant to examine articles con- 
tracted for, itis error for the judge to charge the jury 
they should find for plaintiff if they believe he delivered 
the articles to defendant.—Demens v. Le Moyne, Fla., 8 
South. Rep. 442. 

112. SALVAGE—Liability of Salvor.—A salvor is bound 
to take such care of the property saved as a prudent 
person takes of his own property, and is liable for the 
plundering or embezzlement of such property by his 
servants or agents.— The Albany, U. 8. D. C. (Mich.), 44 
Fed. Rep. 431. 

113. SCHOOLS—White and Colored.—Until the legisla- 
ture clearly confers power upon boards of education of 
cities of the second class to establish separate schools 
for the education of white and colored children, no 
such power exists.—Knor v. Board of Education of the 
City of Independence, Kan., 25 Pac. Rep. 615. 

114. SET-oOFF—Assignment of Chose in Action.—An 
assignment of a chose in action, not negotiable, takes 
the thing assigned subject to all the rights which the 
debtor had acquired in respect thereto, prior to the 
assignment, or the time notice was given of it.—Ray- 
burn v. Hurd, Oreg., 25 Pac. Rep. 635. 

115. SHERIFF’S FEES—Mileage.—Under Gen. St. Colo. § 
1441, allowing officers 15 cents for each mile “‘neces- 
sarily” traveled in serving process in criminal cases, a 
sheriff who serves process issued in different cases at 
the same place and on the same journey is entitled to 
mileage in each case for the entire distance.—Board 
County Com’rs Larimer County v. Love, Colo., 25 Pac. Rep. 
557. 

116. SLANDER—Privileged Communications—Pleading. 
—In an action for slander, the question whether the 
language spoken was a privileged communication is 
not raised by a general denial. The privilege must be 
pleaded.— Hess v. Sparks, Kan., 25 Pac. Rep. 580. 

117. SPECIFIC PERFORMANCE—Statute of Frauds.— 
Memorandum herein held vague, indefinite, and insuffi- 
cient within the requirement of the statute rendering 
the contract not only susceptible of specific perform- 
ance.— Ross v. Allen, Kan., 25 Pac. Rep. 570. 

118. STOCK-KILLING—Demand.—Where the owner of a 
steer, killed by a railroad company, makes out a bill, in 
writing, stating an account in favor of himself, and 
against the company, for the value of the animal 
killed, presents said bill to the company within 30 days 
from the date of the accident, held, in an action for the 
recovery of the value of the steer, that the making and 
delivery of said bill is a sufficient demand upon the 
company for the value thereof.—Ft. Scott, W. G R. Co. v. 
Holman, Kan., 25 Pac. Rep. 585. 

119. TAXATION—Religious Society.—The General As- 
semby of the Presbyterian Church, which, holds per- 
sonal property to be appliedin its own discretion to 
particular charities and religious purposes, but not for 
the benefit of any particular person, is not, legally 
speaking, a trustee for any person.— Trustees v. Gratz, 
Penn., 20 Atl. Rep. 1041. 

120. TAX-DEED—Acknowlegment.—Where a tax-deed 
is acknowledged before a justice of the peace, and the 
caption to the eertificate is: ‘State of Kansas, Jackson 
county—ss.” it will be presumed, in the absence of any 
evidence to the contrary, that such acknowledgment 
was actually taken by a justice of the peace of Jackson 
county, within this State.—Douglass v, Bishop, Kan., 25 
Pac. Rep. 628, 





121. TRESPASS—Damages.—W here a railroad company 
in constructing its railroad upon its own land went upon 
adjacent land and made excavations to the injury of the 
owner, the measure of the plaintiff's damages was the 
difference in the market value of the land immediately 
before the commission of the injuries and the market 
value of the land immediately afterwards.— Chicago, etc. 
R. Co. v. Willets, Kan., 25 Pac. Rep. 576. 

122. TRESPASS TO TRY TITLE—Common Source.—Under 
Rev. St, Tex. art. 4802, the deed of a foreign guardian of 
minor heirs, made by order of a foreign court, though 
inoperative to pass the title, is admissible, in trespass 
to try title by the heirs, to show aclaim of title by de- 
fendant under such deed.—Burns v. Gof, Tex., 148. W. 
Rep. 1009. 

123. TRESPASS TO TRY TITLE.—Stale Demand.—Where 
the grantee of an interest in a land certificate allows his 
grantor to locate the certificate in his own name, and 
makes no claim to the land, though he lives for eight 
years after his grantor has obtained patent, his heirs 
are prevented by his laches from asserting title to the 
land.—Howard v. Stubblefield, Tex., 148. W. Rep. 1044. 

124. TRIAL—Waiver of Jury.—Where the record shows 
that two special questions were submitted to the jury 
which they answered but gave no general verdict, and 
that these questions did not cover all the issues in the 
case; that the trial proceeded, and both parties intro- 
duced evidence; and that the case was submitted to 
the “court for decision and judgment,’ which was 
rendered against defendant—the right to trial was 
waived by defendant by Code Civil Proc. Cal. § 631.— 
Montgomery v. Sayre, Cal., 25 Pac. Rep. 552. 

125. TrusTs—By Parol.—Under the laws of Kansas, an 
express trust concerning real estate can be created 
only in writing.—Gee v. Thrailkill, Kan., 25 Pac. Rep. 588, 

126. TRUSTS—Liability for Debts.—Where a will creat- 
ing a spendthrift trust in favor of testator’s sons pro- 
vides that the income shall be paid to them, or to such 
persons as they shall severally authorize to receive it. 
“without any liabillty for any debts, contracts, or én- 
gagements which they may make,” the income cannot 
be subjected to a debt contracted before the testator’s 
death, by a creditor who, after the trust becomes 
operative, obtains an order for the amountfrom the 
cestui que trust on the trustee.—In re Mehaffey’s Estate, 
Penn., 20 Atl. Rep. 1056. 

127. VENDOR AND VENDEE—Breach of Contract.— 
Where a person is the equitable owner of real estate, 
and, enters into a written contract with another person 
to sell to him the same, the purchaser cannot subse- 
quently allege, as a breach of the contract, that the 
real estate, after the execution of the contract, has 
been condemned and taken by a railroad company 
under theright of eminent domain.—Gammon v. Blais- 
dell, Kan., 25 Pac. Rep. 580. é 

128. VENDOR AND VENDEE—Rescission.—Where one 
who holds land under a deed reserving a lien for the pur- 
chase money, which is wholly unpaid, conveys, before 
his grantor has the right to rescind, to a third person, 
no rights acquired by the latter under this conveyance 
can be affected by any subsequent agreement between 
the original vendor and vendee. — AHuffmanv. Mulkey, 
Tex., 148. W. Rep. 1029. 

129. VENDOR AND VENDEE — Sale in Gross. — Where a 
tract of land is sold fora sumin gross, and not by the 
acre, and the quantity stated is qualified by the words 
“more or less,” there is no warranty of the quantity, 
and there can be no abatement, if the number of acres 
is less than stated, nor compensation allowed for any 
excess.— Britt v. Marks, Oreg., 25 Pac. Rep. 636. 

130. VENDOR AND VENDEE—Waste.—W here J, by writ- 
ten contract, purchases a tract of land of H, and pays a 
portion of the purchase money down, and, by the terms 
of the contract, H is to remainin possession and have 
the use of the land during a period of five years, for the 
taxes, care, and improvements put thereon by him in 
the mean time, J is entitled to an injunction to restrain 
H from committing waste on said land. — Holmberg v, 
Johnson, Kan., 25 Pac. Rep. 575. 
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